How to Lay and Oppose
Evidentiary Foundations

A sharp opponent will object if you overlook
any foundational elements

B ety P_
emembering all the elements required to lay a proper founda- )RDO

tion 'can be difficult. Take the simple admission of a letter.

First you have to authenticate the document, then demon-
strate that it complies with the best evidence rule if its terms are in
issue, then show that it is not hearsay if you intend to use its con-
tents.
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Quick-reference solution

Here is a handy courtroom guide that will keep you from
overlooking any required foundational elements, and point out
when your opponent has. John Tarantino's Trial Evidence
Foundations contains the rule, elements, tactics, and key cases
for most foundations.

Trial Evidence
FOUNDATIONS

Designed for use when time is short, the book is formatted for
quick reference. Each foundation is tightly covered in three or
four pages. Frequent headings and key words are emphasized
with bold type, and case citations and descriptions are con- A compact
densed with small type. 20 sturdy divider tabs, each printed with conrtroom guide
a foundation category and color-coded, quickly direct you to containing the
the correct page.

rule, elements, tactics,
and key cases for most foundations. $99

Covers most foundations

Witnesses Authentication 13. Declarations
1. Competency 7. Writings 14. Records
2. Establishing credibility 8. Oral statements 15. Excited utterances
3. Attacking credibility 9. Recordings 16. Present sense impression
4. Rehabilitation 10. Real or physical evidence -
. . Privileges
Opinion 11. Demonstrative evidence 17. Waiver
5. Lay witnesses Hearsay 18. Specific privileges
6. Experts 12. Admissions

Contents and sample pages inside...
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United Srates v. Somds, 12

OFINION 4.26.2

F.3d 340 (6th Cir. 1993). DNA identification evidence
satishies Daubert standard as the evidence was relevant, helpful o the jury in
determining whether the defendants were guilty of the crimes charged, and
where hath the theory and technigue of DNA identification have been test-
wd. The asscssment of the validity and reliability of the conclusions drawn by
the expert in respect of DNA festing is a jury question, It is for the judge 1w
determine only whether the principles and methodologies are scientifically
valid and sccepled. Any criticisms about the specific application and proce-
dures used, or questions about the accuracy of the IINA test results, go to the
weight of the evidence and not to its admissibility,

§423.1 Technical Experts

Experts m.l) Ic;tlfy garding technical issues, including hani-
cal, ch 1 and engi ing scienees, These experts can play important
roles in environmental, product liability, personal injury and criminal
cases. Remember that the amendments to Rule 702 now make clear that
even if testimony is technical rather than scientific, the Daubert/Kuntho
Tire standards still apply to that testimony. This section deals with the

introduction of technical expert testimony and special problems that may

arise during that i

roduction.

1. The Rule. A concise
statement of the scope,
application and rationale

/of the rule underlying
each foundation.

2. Elements. The heart
of the book, this section
lists each fact which must

Fl

F

techni

)
-

ollowing are the for the i luction of

ical expert testimony,

1

{mechanics, mold making, tool making, metallurgy, ete.).

The witness has acquired advanced degrees from educational
institutions,

is licensed or centified to practice his skills in a par-

ora substantial period of time.
T‘hc wnnc-.s has published 1e: ises, articles or reviews in
peer reviewed journals in the v field,

The witness has taught courses or seminars in the particular ficld
s belongs to appropriate profess LWOCIClIes OF Orga-
nizations in a particular field, particularly those that issue creden-
tials.

The witness has previously testified and has been qualified as a
technical expert before a court or administrative body.

be established to build a
proper foundation.

3. Tactics for the propo-
nent: anticipating and
avoiding the possible
objections to your founda-
tion, meeting any objec-

tions made, alternative
admission procedures,
expected judicial reac-
tions, and tactics of the
opposition.

§423

OPFINION 4-28

Tactics

ryou are secking |o clic chinical expert opinion:
ish a proper foundation for the technical expert’s 2
The expent's testimony meets the Daubert/Kumho Tire codified
standard in Rule 702:
The testimony is based upon sufficient facts or data;
- The testimony is the product of reliable principles and
methods; and
- The expert witness has applied the principles and methods
reliably to the facts of the case,
Demonstrate that the technical expert’s testimony, as well as any
data, reviews, studies or other information relied upon, are of the
kind reasonably relied upon by other technical experts in the
field.
Demonstrate that the technical expert’s testimony will assist 1l
trier of fact in resolving issues and disputes in the case,
Demonstrate that the tech 1 expert’s testimony will aid th
of fact in understanding testimony,
Have the data which serves as the underlying supporiflor the
technical expert’s opinion available, c.g., underlying/ studies,
data, charts, graphs, informational reports and the li
 you are opposing the technical expert testimony:
Challenge  whether the expert's testimony  meets  the
Daubert/Kumho Tire codified standard in Rule 702:
Argue that the testimony is not based upon sufficient facts
or data;
Argue that the testimony is not the product of reliable
principles and methods:
- Argue that the expert witness has not applied the principles
and methods reliably to the facts of the case
Review all underlying data, information and studics relied upon
by the technical expent.
Argue that the contents of the underlying data, if otherwise inad-
missible hearsay, may not be read to the jury (e
expert’s opinion cannot be used as a means of placing otherwise
inadmissible hearsay before the trier of fac
Remind the court that under the amendme o Rule 703 it i
only the expert's opinion that may rest on inadmissible data;
and
The rule y ptively
data to the jury: and

ludes discl of inadmissibl

..and for the oppo-
nent: supporting your
objection, alternative
arguments, effect on the
jury, judicial preferences,
and protecting the record.

4. Key cases. The
names, citations, facts,
and holdings of significant
state and federal cases
are listed. This section
gives you fast, on-the-spot
citations for the court,
something any judge is
sure to appreciate.

The S of the Techni

427 LAY AND EXPERT §423
Alernatively, because of practical training, skill and work histo-
ry. the 55 has specialized knowledge and training in the tech-
nical field.

Bases of Expert’s Opinion

* The expert's testimony meets the Danbert/Kumbo Tire codified
-al.nld.nd in Rule 702:

¢ testimony is based upon sufficient facts or data;

¢ testimony is the product of reliable principles and
methods; and
The expert witness has applied the principles and methods
reliably to the facts of the case.

The technical expert explains the data, studies or other informa-

tion he has compiled, analyzed or reviewed.

The technical expert explains that the data, studies or information

he has reviewed, analyzed and compiled, is of the type reasonably

relied upon by experts in his ficld.

If the witness is testifying from assumed facts (i.c.. a hypotheti-

cal question), then:

— the facts that the cxaminer wants the technical expert to
assume must be framed in the form of a question

— the technical expert must rely upon his or her particular train-
ing, knowledge, skill and experience to draw an inference
from those facts set forth in the hypothetical

| Expert’s Opinion

The technical expent stal
The technical expert s
sonable degree of prof
bil

= The technical expert expla
The technical expent explains the significance of cach bases for
the opinion.

The technical expert demonstrates how each basis contributes to
or supports the opinion.

4281
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LAY AND EXPERT §423

. ”‘“. mls requires a balancing test, which is weighted against
the judge iders the issue.
Where appropriate, seck an opportunity to voir dire the technical
expert regarding qualifications or the basis of the opinion outside
the presence of the jury.
Attack the lation of the
mony.
Where appropriate, argue that the technical expert’s opinion is not
based upon the kind of information, data or material reasonably
relied upon by technical experts in the ficld.
Where appropriate, argue that the h_(.'lllll.nll expert’s (rrnnwll is
cumulative of other evidence. A dingly
tion should be excluded under Rule 4“3 or I'h\. opinion ullu.r\\ln
is inadmissible under Rule 403 as being misleading, confusing or
unduly prejudicial.

| expent's and testi-

Cases

Engebrersen v. Fairchild Aircraft Corp., 21 F3d 721 (8ah Cir. 19904). The rule of
evidence allowing an expert to rely on ouwtside material 1o form an opinios
does not allow sdmission of the opinion comained i writien documents
through direct examination.

Hammond v. International Harvester Co., 691 F.2d 646 (3nd Cir. 1982). In a prod-
wets liability cas itness with substantial experience, but no academic ere-
dentials, allowed 1o testify as an expert,

Soo Line Rail Co. v. Fruehauf Corp., 547 F.2d 1365 (8th Cir. I
whis was skilled in the technical design of ril cars was permitted 1o interpret
complex construction specifications and testify as an expert

Persinger v. Norfolk & W. Ry, Co., 920 F.2d 1185 {4th Cir. 1990k If an ¢xpent’s
testimony is within the general knowledge of jurors, it may properly be
excluded under 702 and 403,

Linksirom v, Golden T, Farms, 883 F.2d 269 (3rd Cir. 198%). Even though jurors
had some knowledge of ing. the court abused its discretion in excluding a
farm safety expen from testifying in & wrongfil death action following the
death of a migrant farm worker in a fla ck. The testimony could have
been uselul in assisting the jury in determining the appropriate standard of
care

DaSifva v. American Brands, 8435 F.2d 356 (191 Cir. 1988). The trial court proper-
Iy allowed testimony of an engincer cven though engincer had only limited
experience with maching a1 issus, but had 20 years’ experience as an engineer
and luating and devices for machines.

Polston v. Boomershine Pontiac-GMC Truck. Inc. 2d 1304 (1 1th Cir 1991}
A mechanical engineer may base an opinion on a reasonable degree of engi-
neering certainty, but if the engineer lacks medical training. he may not offer
an opinion within a degree of medical certainty.

Sherbert v. Alcan Aluminum Corp., 66 F.3d 965 (8th Cir, 1995). An individual
with 11 years’ experience operatie Tkt was allowed to testify as a tech-
nical expert witness on forklift operation and procedures,

7). A witness
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Gordon P. Cleary is a trial attorney and principal of Vetter & White in Providence, Rhode Island. Mr. Cleary speaks and
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former president of the Rhode Island and New England Bar Associations.

About the Book

Trial Evidence Foundations contains 450 letter-sized pages in a tabbed 3-ring binder. This portable collection of predi-
cates is organized for quick reference before and during trial. Use it to lay foundations in federal and state courts for civil

and criminal cases.

Included at no extra charge is an intuitive, full-text CD, which requires no installation before use. It may be searched by
key word, case name, topic, or form. The CD’s 20 chapters are also provided in Word in case you don’t want to work with

the CD’s search program.

$99 buys the book and CD. The book is updated annually for $59.99 with replacement pages and a new CD. Both the
book and its update are sold on a 30-day trial basis, and may be returned if not to your liking. The annual update service

may be cancelled at any time.

(800) 440-4780 or www.JamesPublishing.com
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Trial Evidence
FOUNDATIONS

Trial Fvidence

Fourndaltions

Evidence Foundations provides step-by-
tep instructions for laying objection-proof foun-

and opposing the foundation
= A small-type listing of the key cases to cite

foundational elements
= Tactics to follow, whether you are laying

to the judge

foundation
= A practical checklist of the required

ations. For each foundation, the book pro-

vides in three or four pages:
= A quick summary of the rule underlying the

Solidify Your
Foundations

Avoid objections of improper foundation with
this quick-reference trial preparation tool
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