New York
Trial Answer Book

Technigues, law, and forms for ftrial preparation and presentation.

Lawyers no longer have as many opportunities to polish their trial skills.
Small cases rarely reach courtrooms, and specialists and public defenders now
handle the criminal cases that used to keep civil lawyers trial-ready.

However, the procedures and cases governing New York courtrooms ... and
the techniques that work in them ... must still be learned and remembered.
Here is the solution.

Courtroom veterans Ed Birnbaum, Carl Grasso, and Justice Ariel Belen have
blended their hard-won trial lessons with the law and rules governing New
York trials in an accessible single volume called New York Trial Notebook.

New York Trial Netebook
>

Sophisticated guidonce

This practical work is heavily-supported with 2,900 cases containing paren-
thetical descriptions and pinpoint citations, 79 forms in print and on CD, and
dozens of practice tips. New York Trial Notebook delivers:

936 pages of
sophisticated strategies,
well-supported arguments and
answers, and practice-proven forms,

Book and CD for $f9.

- Model commitment questions. §20.100

- Batson-challenge cases and procedure.
§20:141

Expert witness disclosure Expert witness testimony

- Boundaries of the treating-physician
exemption from disclosure. §5:04

- Good practice on requests for expert wit-
ness disclosure, 8522

- How much disclosure is sufficient, §5:41

- When preclusion is the appropriate reme-

- When cumulative expert testimony is per-
missiole, §5:81

- Rules ond cases on expert opinion evi-
dence. §15:90

- Frye hearings during trial, with forms,
§15:131

Trial tips

- Argument tips from the bench. §/9:.03
- An easy way to obtain daily feedback dur-
ing triol. $19:40

dy for laote disclosure, 8550, and when it is - Adequate and inadequate bases for

not. §5:51 expert opinions, §5:141
- Tactics for admission and preclusion, with - For medical opinions. §/5:163
forms, §5:51 - Is a complete factual predicate necessary?

Eve-of-trial preparation 526,53

- Case law for common motions in limine. Jury selection

813,06

- Responsive tactics. §13:23

- Plaintiff’'s proven case themes for liability,
§14:20, and damage. §14:21

- Same for the defense. §14:32 and 33

- Themes effective in commercial litigation.
§14:40

- What to put in your trial notebook. §/4:51

- Objecting to questions omitted in judicial
voir dire, §20.13

- Tactfully excusing jurors. §20.18

- Procedures and tactics in White’s and
Struck methods. §20:31

- How to conduct a skillful voir dire. $20:50

- Pattern language for responding to nega-
tive comments about lawyers, size of
awards, and the like. $20:56

- Handling forgetful witnesses. §23:20

- Helping plaintiffs make a good impression.
§24:20

- A fallback question format to avoid lead-
ing-question ob jections. §24:60

Cross examination of lay witnesses

- How to attack credibility when you must
also bring out new evidence. §25.1f

- Questions for attacking the foundation for
testimony. §2520

- Techniques for impeachment. §25:30

- Scope of use of inconsistent statements.
§25:32

- Pattern questions for showing bias without
overstepping. §25:52

And much, much more: cross-examination of experts, making and meeting objections, persuasive openings and closings,

motions during trial, and jury instruction preparation and objections.

See inside for table of contents, list of forms, author biographies, and sample pages...
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79 model forms

in print and on CD.
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Cross-examining experts, Proven techniques
for attack, pattern questions, expert-specific

advice, and more are provided by the
courtroom-savvy authors.
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Practical advice. Common problems are
addressed with well-supported options.
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Issue-oriented discussions.

The authors

devote their text, forms, and case
citations to pretrial and trial
battlegrounds.

Cases and procedures are the heart of

New York Trial Notebook, Step-by-step

procedures are supported with practice tips

and 2,900 recent New York cases.
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Pattern language, Recommended
questions are provided for
plaintiff and defense, lke these
model voir dire inquiries.




About the Authors

€dward L. Birnbaum is the head of
the Litigation Depart-
ment at Herzfeld &
Rubin, P.C., in New
York. He 1s a prolific
author of litigation
articles and lectures
frequently on litiga-
tion strategy and tech-
niques for Bar Associ-
ations and Continu-
ing Legal Education
Institutions. His prac-
tice areas in litigation include personal
injury, product liability, professional lia-
bility, and commercial trials.

Mr. Birnbaum was Chairman of the
New York State Bar Association Commit-
tee on the Supreme Court, Chairman of
the New York State Bar Association
Action Unit No. 6, and a Member of the
House of Delegates to The New York
State Bar Association. He has served as
an arbitrator for the American Arbitra-
tion Association, the United States Dis-
trict Court for the Eastern District of
New York, and the Small Claims Division
of the Civil Court of the City of New York.
He has been an adjunct faculty member
of New York University School of Contin-
uing Education, teaching a course on the
CPLR. He is a Fellow of The Roscoe
Pound Institute, a Fellow of the New York
State Bar Foundation, and was named
New York Super Lawyer in 2006.

Carl T. Grasso is a member of the
firm of Herzfeld &
Rubin, P.C., in New
York City, specializing
in litigation and trial
work in the areas of
personal injury, prod-
uct liability and com-
mercial litigation.
Since 1980 he has
been intimately
involved in trials all
over the United
States, as well as in New York. He 1s an
arbitrator in the Small Claims Division of
the Civil Court of the City of New York.
He holds Martindale Hubbell’s highest
rating, and is a cum laude graduate of
New York Law School.

Mr. Grasso also served in the United
States Army in the Corps of Engineers
while in Vietnam, and later in the Judge
Advocate General’s Corps. He has written
for the Military Law Review and the Army
Lawyer. He retired from the U.S. Army
Reserve as a full colonel in 1996. His
awards include the Bronze Star and the
Legion of Merit.

About the Book & CD

Justice Ariel €, Belen was elected to
the New York State
Supreme Court in
1994. He headed the
Trial Assignment and
Jury Coordinating
Parts in Brooklyn
Supreme Court, on a
rotating basis, from
1998 to 2002. He was
appointed to the Com-
mercial Division of
the New York State
Supreme Court in 2002. In March 2005,
Justice Belen was appointed an Associate
Justice of the Appellate Term for the
Supreme Court for the 2nd and 11th
Judicial Districts.

Prior to his judicial career, Justice
Belen was a trial lawyer with the Crimi-
nal Defense Division of the Legal Aid
Society. He later joined the New York
City Law Department and served as the
Bronx Borough Chief of the Office of the
Corporation Counsel. He has participat-
ed in clinical programs at Brooklyn Law
School, Hofstra Law School, and in many
CLE programs sponsored by, among oth-
ers, the New York State Trial Lawyers
Institute. Justice Belen graduated cum
laude from Brooklyn College and earned
a Doctor of Law with Specialization in
International Legal Affairs degree from
Cornell Law School.

Birnbaum, Grasso, and Belen’s New York Trial
Notebook contains 936 letter-sized pages in a stur-
dy and tabbed 3-ring binder. The book contains
750 pages of answers, tips, and arguments sup-
ported by 2,900 cases descriptions and citations,
and 100 pages of notices, demands, motions, affir-
mations, and jury instructions.

You receive detailed answers to the questions
that frequently arise in the home stretch before
trial, and that arise in the courtroom - disclo-
sure, post-note discovery, pre-trial motions,
qualifications of experts, jury selection, witness
examination, objections, trial motions, and jury
instructions.

Included at no extra charge is an intuitive,
full-text CD which requires no installation
before use. It may be searched by key word,
case name, topic, or form. You may also open
and modify any of the CD’s forms simply by
using your favorite word processor; you need
not work with the CD’s search program.

S$119 buys the book and CD. The book is
updated annually for $79 with replacement
pages and a new CD. Both the book and its
updates are sold on a 30-day trial basis, and
may be returned if not to your liking. The
update service may be cancelled at any time.




79 Forms

Note of Issue, Trial Calen-
dar and Trial Preferences

Note of Issue, Certificate of
Readiness for Trial, Civil Court
Notice of Trial, Civil Court Cer-
tificate of Readiness for Trial,
Order Granting Permission to
File Note of Issue, Demand to
File Note of Issue from Defen-
dant, Notice of Motion to Dis-
miss Complaint for Neglect to
Prosecute, Affidavit in Support
of Motion for Dismissal of
Complaint for Neglect to Pros-
ecute, Notice of Motion For
Trial Preference, Affirmation
in Support of Motion For a
Trial Preference, Affirmation
in Opposition to Motion for
Triol Preference, Order
Graonting Preference

Jury Demand and Waiver

Notice of Jury Demand, Stipu-
lation to Withdrawal of Jury
Demand

Expert Witness and Med-
ical Report Disclosure

Demand for Expert Witness
Information, Notice of MMotion
to AJJ Late Retained Expert,
Affirmation in Support of
Motion to AJd a Late Retained
Expert, Affirmation in Opposi-
tion to Motion to AJJ a Late
Retained Expert, Notice of
Motion to Preclude the Testi-
mony of a Late Retained
Expert, Order Adding Late
Retained Expert, Affirmation in
Support of Motion to Preclude
Testimony of an Undisclosed
Expert Witness, Affirmation in
Opposition to Motion to Pre-
clude Testimony of an Undis-
closed Witness

Post Note of Issue Discov-
ery
Notice of Motion to Strike Note

of Issue, Affirmation in Support

of Motion to Strike Note of
lssue, Order Striking Note of
lssue, Notice of Motion for
Post Note of Issue Discovery,
Affirmation in Support of
Motion Permitting Post Note of

Issue Discovery and Extending
Date for Trial, Order Extend-
ing Date For Trial And Permit-
ting Discovery

Amending and Supple-
menting Pleadings and
Bills of Particulars

Stipulation to Amend or Sup-
plement Pleadings, Notice of
Motion to Amend Complaint
and Bill of Particulors to
Increase Ad Damnum Clause,
Order to Show Cause Why
Complaint and Bill of Particu-
lars Should Not Be Amended
to Increase AJ Damnum
Clause, Affirmation in Support
of Motion to Amend Complaint
ond Bill of Particulars to
Increase Ad Domnum Clause,
Proposed Amended Verified
Complaint, Notice of Motion to
Amend or Supplement Bill of
Particulars, Affirmation in Sup-
port of Motion to Amend Bill
of Particulars

Motions to Sever and
Bifurcate

Notice of Motion to Sever
Action, Affirmation in Support
of Motion to Sever Third-
Party Action, Order Severing
Third-Party Action, Notice of
Motion for Unified Trial, Affir-
mation in Support of Motion
for a Unified Trial, Affirmation
in Support of Cross-Motion
for a Bifurcated Triol and in
Opposition to Plaintiff’s Motion
for a Unified Trial, Order
Granting a Unified Trial

Motion to Adjourn

Notice of Motion for an
Adjournment, Affirmation of
€ngagement in Support of
Motion for an Adjournment,
Affirmation of Party's Unavail-
ability in Support of Motion
For an Adjournment, Affirma-
tion of Witness’ Unavailability in
Support of Motion For an
Adjournment

Voluntary Discontinuance

Notice for Voluntary Discontin-
uance, Stipulation to Discontin-
ue Action

Disqualification of Judge

Notice of Motion to Disqualify
Judge, Affirmation in Support
of Motion to Disqualify Judge

Disqualification of Coun-
sel

Notice of Motion to Disqualify
Counsel, Affirmation in Sup-
port of Plaintiff to Disqualify
Co-Counsel of Defendant

Motions in Limine and
Motions to Exclude Per-
sons from Trial

Notice of MMotion to Exclude
Withesses from Courtroom,
Affirmation in Support of
Motion to Exclude Witnesses
from Courtroom, Notice of
Motion to Permit Expert to Be
Present During Testimony,
Affirmation in Support of
Motion to Permit Expert to Be

Present During Testimony,
Notice of Motion to Exclude
Party from Courtroom, Rffir-
mation in Support of Motion to
exclude Party From Court-
room

Qualification of Experts
and Admissibility of
Expert Testimony

Notice of Motion for Frye
Hearing, Affirmation in Support
of Motion

Subpoenas: Compelling Withess
Attendance and Productions at
Trial

Notice to Produce at Trial,
Subpoena ad Testificandum,
Subpoena Duces Tecum, Judi-
cial Subpoena Duces Tecum,
Judicial Subpoena Duces
Tecum to Hospital, Judicial
Subpoena Duces Tecum to
Hospital (Bronx County), Affi-
davit of Compliance with CPLR
3122-a

Jury Instructions

9 Proposed Jury Instructions:
Liability of Third Party Defen-
dant, Negligence Is Necessarily
Subsumed Within Reckless or
Wanton Conduct, Complionce
With Sofety Standard, All Per-
sons Equal Before the Law-
Organizations, Defendant
Manufacturer/Distributor Not
Insurer, Occurrence of Acci-
dent not Inference of Defect,
State of the Art, Defect at the
Time of Possession, Interven-
ing Causes

(800) 440-4780 or

www.JamesPublishing.com

We give 1% of our revenues to needy youth




Abbreviated Contents

CASE MANAGEMENT

1. New York Courts and New
York Law

Civil Trial Courts, Governing Law

2. Differentiated Case
Management and
Conferences

Case Management, Pre-Trial

Conference in the IRS Part,

Other Conferences, Settlement

Points
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