Step by Step Guide
to lllinois Litigation

Quickly find detailed and authoritative answers to difficult
questions concerning pleadings, motions, discovery, and more

his landmark new work from Kevin

G. Owens, Timothy W. Kelly, and
Judge Jennifer Duncan-Brice probes
every step of civil procedure before trial.

The book’s issue-oriented outline for-
mat is supported by 1,900 citations, 110
forms, advice from the bench, recent case-
based illustrations, practice-proven strate-
gies, step-by-step procedures, pattern lan-
guage, and a full-text CD. Coverage runs
from taking the case up to trial, and
includes numerous tips on how to:

® Avoid and fix mistakes

® Resolve peripheral disputes
e Craft better documents

® Answer ethical questions

® Process cases efficiently

¢ Improve your advocacy

Focused on Issues

Illinois Pretrial Practice concentrates on
the topics where questions and disputes
arise. It devotes pages where you spend
time: drafting pleadings, preparing and
presenting motions, conducting discov-
ery, resolving discovery disputes, and
negotiating settlements. You will find
coverage of troublesome matters like:

Written Discovery

Techniques for obtaining damaging
documents. §22:60

How to obtain a log of privileged docu-
ments. §22:45

Satisfying the “particularity” require-
ment. §22:64

What is and isn’t discoverable. §20:20
How to expedite discovery. §20:110

Tips for crafting “objection-proof” inter-
rogatories. §25:180

Dealing with problem interrogatories.
§25:290

1
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;:

Responding to missing, evasive, or
incomplete answers. §25:274

How to correct an inadvertent disclo-
sure. §22:303

Privileges
Unauthorized disclosure by agent. §21:62
Placing privileged matter at issue. §21:90

Protecting lawyer-client communica-
tions. §21:110

In-house attorney challenges. §21:112

Unprivileged attorney-client items.
§21:122

What is and is not work product.
§21:180

What constitutes a trade secret. §21:230

Scope and limitations of patient-physi-
cian privilege. §21:250

Therapist-patient communications.
§21:280
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PRETRIAL PRACTICE
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Only $129
for two big
volumes, 110
electronic
forms, and a
full-text CD

This unique law
and procedure
outline delivers
a new level of
practicality, quality,
thoroughness,
ease of use, and
affordability

Motions
Strategic considerations. §14:13
Pitfalls to avoid. §14:20

Practical advice on pagination, titling,
parties’ names, etc. §14:21

Brief-drafting tips. §14:60
Service timing issues. §14:112

Grounds for disqualifying the judge.
§14:190

Practical hearing suggestions from the
bench. §14:340

Motions requiring evidentiary hearings.
§14:350

Grounds for emergency motions. §14:380

Sample pages and
tables of contents
and forms inside...



2213 PRODUCTION OF DOCUMENTS AND OTHeR THINGS §22:82

preciscly describe, do 5o in a series of namowly drawn
item-specfic requests.

EXAMPLE:

‘The promissory note signed by ABC Corp. in
favor of Acme Co., dated June 1, 2001

IN PRACTICE: Ust PRoDUCTION To ESTABLISH
Possession

Even if your client has copies of certain key
documents in its possession, you may stll want to
request production from an opposing party 10 estab-
lish their receipt, knowledge, and possession by the
other party.

[§§22:67-22:79 Reserved]

ii. By-Category Requests
§22:80 Purpose

In most cases you will not have enough informa-
tion to describe each relevant document in your oppo-
nent’s possession, custody, or control. Thus, in addition
to individual-item requests, requests by category are
necessary. They can yield large volumes of information
and maximize your chances of getting all the important
documents.

IN PRACTICE: Oveatae Wirh
quests

Al documents that constitute o concer com.-
‘munications between ACME and ABC made
between January 1,2000 and January 1,2002.

§22:81 Too Broad

A broadly drafted by-category request may draw
abjection for imposing an unduc burden on responden.
And if that objection is aired in court (through
requester's motion to compel or respondent's motion
for protective order), it may make requesting counsel
appear unreasonable to the judge.

In addition, if respondent produces carloads of
responsive documents, requesting counsel wil have o
spend lots of time and effort separating the wheat from
the chaft.

EXAMPLE OF OVERBROAD REQUEST:

All documents relating to communications
between ACME Co. and ABC Corp.

IN PRACTICE: DOCUMENTS “RELATING TO...”
“Terms like “referring or relating t0” or “commu

nication” are broad terms, susceptible of different

iterpretations, which may lead to genuine confusion

or deliberate obfuscation. Thus instead of using

“relating to," some lawyers use a verbose and cum.

bersome catchall phrase, like “All documents dis-

I refi

Individual-item requests (lke all requests) may

ing, or whose subject matter includes ..." A better
approach is (o pick a single or short term (e.g., “refer-

Sophisticated
strategies: Advantages
and disadvantages of
particular tactics, with
citations, to help you
choose the wisest
course.

be subject 10 a respondent’s overly lteral interpreta-
tion. As a result,even a document you describe with
particularity may show up missing from the items
produced by respondent. To combat this problem,
use individual-item requests like a baseball catch-
er's mitt and categorical requests like the back-stop
behind home plate. That i, use them together 0
‘maximize your chances of obtaining the specific
tems you seek: items that get by the mitt should not
get by the backstop.

EXAMPLES:
The letter from ACME Co. president Peter

Dunn to ABC Corp. CEO Mary Baker, dated
March 15, 2001.

ting or el Defini
sectio
comi
m,: 526:92 oS PRETRAL PRACTICE 26-12
andes
meas §
gt §26:92 Timing Strategies [For whom REAs may be served on, see §26:03;
reques If served carly, RFAs can narrow the scope of for service generally, see Ch 9, Summons, Service of
i (saving you d money) by elimi-  Process, and ]
they ¢ nating some of the issues in dispute (see §26:20).
catege Similarly, RFAs can pinpoint areas of inquiry for fol- IN PRACTICE: Strvino Mucrieis Pagtis 0%
low-up interrogatories and deposition questions [sce  ATIORNEYS
§22:82 §26:51]. Thus, don’t wait uniil discovery is almost As a professional courtesy, you may want to
On complete before serving your firstset of requests. provide more than one copy for an attorey repre-
sonable. senting more than one party, or you may want 0
Tess likel IN PRACTICE: Seave Finst Ser ASAP you may want o serve more than one atorney when
likely t RFA admissions are the cheapest way (0 estab- a party has muliple atorneys:

Proven practice tips.

Advantages and
disadvantages,
cautions, caveats,

examples, tactics, tips,
and more keep you

clear of pitfalls and

help you plot strategy.

lish facts. Thus, to avoid spending your client’s
money needlessly, send the first set of RFAS as
soon as possible. Respondent will have sufficient
information to admit or deny many of your carly
requests. And even if respondent has insufficient
information to answer an early request, you will
not have 1o repeat that request later (0 get a sub-
stantive response. That is, respondent has a duty fo
supplement the response to reflect later-acquired
information [see §26:105).

Serve a later set of RFAS (o nail down information
you obtained in prior discovery [see §26:50]. That is,
propound a follow-up set after you take the case’s
important depositions and receive your opponent’s
imerrogatory responses.

Do not wait until close o trial before serving your
final RFA. Your trial strtegy may depend on the RFA
Tesponses. And when calculating the time you need to
bea the RFA cutof date, remember that RFAs can trg-
ger respondent's motion for protective order, and may
require you to chall

IN PRACTICE: GeT A Rerurw Receipr

You can eliminate the possibility of an opposing
statement denying service by obtaining a signed
retun receipt through service by certified mail. In
addition, a signed return receipt eliminates potential
conflict aver the commencement of the twenty-cight
(28) day time limit for a response.

§26:94 Filing
Requests for admission are generally classified as a
discovery device, and are treated as such in pracice.
[Bright . Dicke, 166 1124 203, 652 NE2d 275 (1995).]
Discovery materials are not filed with the court
except on leave of the court, o as required by local
rules. [SCR 201(m).]

CAUTION: Consutr Locat Rutes
Some circuit courts require that all discovery
materials, including RFAS, be filed with the court,

objec:
tions. Such discovery disputes require additional time.
10 resolve.
In most cases, the best practice is 10 serve your first
REA s soon as you are fully prepared o do so. And
serve your final RFA at least thirty days before il

§26:93 Service Requirements
+ If the party is represented by an attomey, serve the
attomey a the attomney'’ office. [SCR 11(a).(b)(1).1
« Ifthe party is not represented by an atomey, serve
the requestsdirectly on the party. [SCR 11(2)(6)2)]
Serve the RFAs on all the parties in the case.

[SCR 1))

= If one attorney appears for more than one party,
one copy is sufficient. Similarly, if a party s repre-
sented by b on one of

[§§26:95-26:99 Reserved]

IV. ResPONDING To RFAs
A. General Points
§26:100 Harsh Consequences
Requests for admission are potentially dangerous
because they are treated as bindng and incontrovertible.
{People v. Mindham, 253 Il App 3d 792, 625 NE2d
835, 143 11l Dec 680 (2 Dist 1993); for detais, see
§26:260.] In contrast, most other evidence obtained
through discovery is not conclusive. [SCR 201().]
There s relief from such dire consequences, but it

the attomeys is sufficient. [SCR 11(c).]

requies i there is no guarantee
the court will grant it. [See §26:240 f£.) Thus, when
served with RFAS, respond carefully and timely.

21-25 PRVIEGES §21:200

quent litigation is privileged. [Waste Management .
International Lines Ins., 144 11124 178, 579 NE2d 322,
16111l Dec 774 (1991).]

[6§21:185-21:189 Reserved]

B. Elements of Work Product
1. RULE REQUIREMENTS

§21:190 Material Prepared for Trial

‘The work product docrine applies only to materi-
als prepared for trial. [SCR 201(b)(2); Miynarski v.
Rush Pres.-St. Luke’s Medical Center, 213 Tl App 34
427,572 NE2d 1025, 157 1l Dec 561 (st Dist 1991).]

“This covers documents prepared in anticipation of

. as well as those prepared during litigation.

[Dalen v. Ozite Corp., 230 T App 34 18, 171 Il Dec
845, 594 NE2d 1365, 157 Ill Dec 561 (2d Dist 1992).]

litge

§21:191 Disclosing Mental Impressions of
Attorney

“The work product doctrine applies only to informa-
tion containing theories, mental impressions, or litiga-
tion plans of the attoey. (SCR 201(b)(2); Miynarski v.
Rush Pres.-St. Luke's Medical Center, 213 Til App 34
427,572 NE2d 1025, 157 1l Dec 561 (1t Dist 1991).]

Therefore, work product protection does not apply
to objective facts. So if an item (writing, drawing,
‘graph, chart, photograph, or video) is limited to objec-
tive facts it is discoverable because it does not contain
the mental processes of the attorney. [Skonberg v.
Owens-Corning Fiberglass Corp., 215 Tl App 34 735,
576 NE2d 28, 159 Il Dec 359 (1t Dist 1991).]

However, the preparation of objective evidence
may fal within the work product of an attorey who
directs and oversees the production of the tangible
item. For example, although a “Day in the Life of
Movie" is admissible into evidence, information
regarding how the attomey had the film taken and the
presence of the opposing counsel a the taping is a part
of the attorney's work product and is not discoverable.
(Cisarik v. Palos Community Hospital, 144 1l 24 339,
579 NE2d 873, 162 Il Dec 159 (1991).]

Documents prepared in the usual course of busi-
ness that do not contain attorney impressions do not
qualify as work product items. For exampl if an attor-
ney or an investigator takes a verbatim statement from
a witness, that statement is not protected under the
work product doctrine. [Mlynarski v. Rush-Pres.-St.

Luke’s Medical Center, 213 Tll App 3d 427, 572 NE2d
1025, 157 1ll Dec 561 (1t Dist 1991).]

§21:192 Mix of Covered and Non-Covered
Matters

If an attomey's notes contain & combination of factu-
al matters and conclusions, characterizations and sum-
maries, the court will not require disclosure of the records
unless the party sceking the information can show that it
is absolutely impossible to acquire the factual informa-
tion in any other way. Generally, a court wil not sift
through voluminous information to determine what is
discoverable and what is not discoverable. [Miynarski v.
Rush-Pres.- St. Luke’s Medical Center, 213 Tl App 34
427,572 NE2 1025, 157 1l Dec 561 (1991).]

[6§21:193-21:199 Reserved]

2. EXAMPLES OF RULE
§21:200 Witness Statement From Attorney’s
Notes

If you, as an attorney and in anticipation of litiga-
tion, interview a witness and put in writing what the
witness stated were the facts, the witing is not work
product and it is discoverable. [SCR 201(b)(2); Waste
Management v. Surplus Lines Insurance, 144 Tl 2d
178, 579 NE24 322, 161 11l Dec 774 (1991).]

However, if you create a document that is a combi-
nation of a memorandum of the oral conversation with
a witness and notes of your own mental impressions,

opinions, conclusion, or legal theories, that is generally

Outline format

and tight writing:
The frequent
headings, short
paragraphs, plain
English, and clear
writing speed your
access and
understanding.
Chapter tabs and a
detailed index make
searching quick and
easy.

lllustrations. The
frequent examples
are based on actual

15-13 ATTACKING THE PLEADINGS §15:72

+ The amendment i timely.
+ Previous opportunities to amend have been given.

[Mitchell . Norman James Const. Co. 291 Il App.
34927, 684 NE2d 872, 225 Il Dec 881 (1t Dist 1997).]

IN PRACTICE: Artack THE PROPOSED AMENDED
MPLAINT

In responding to a motion to dismiss, the most
‘common mistake made by plaintiffs is the failure to
attach the proposed amended complaint. The court
will be hard-pressed not to permit the amendment if
the attachment demonstrates that the defect can be.
cured. On the other hand, the absence of an amend-
ed pleading ails to show the trial judge that the
defect is curable. Moreover,it also leaves the appel-
Iate court in the dark, because there s no amended
complaint i the record.

[§815:61-15:69 Reserved]
2. FAILURE TO PLEAD AN ESSENTIAL
ELEMENT

§15:70 Claim Subject fo Dismissal

If the plaintiff fuis to plead the essential elements
of a cause of action, the claim is subject to dismissal
under 735 ILCS 5/2-615. [Krauss v. Board of Election
Comm'rs, 287 11l App 3d 981, 681 NE2d 514, 224 Il
Dec 199 (Ist Dist 1997).] The cause of action may be
dismissed cither with or without prejudice. The court
should dismiss the claim with prejudice if facts cannot
be pleaded to cure the defect.

§15:71 Examples: Essential Element Missing
* Race car driver’s wife was not within “zone of dan-
ger” for negligent inflction of emotional distress,
when she was in grandstand and husband, a race.
car driver pulled into the infield and died of a heart
attack. (Maness v. Santa Fe Park Enters, Inc. 298
11l App 3d 1014, 700 NE2d 194, 233 Tll Dec 93
(Ist Dist 1998) (dismissed with prejudice).]
Plaintiff suing school district for molestation of
her son by school employee failed to allege dis-

[Mueller v. Community Consol. Sch. Dist. 54,287
Il App 3d 337, 678 NE2d 660, 222 Il Dec 788
(Ist Dist 1997) (plaintif should have been given
opportunity to amend).]

Complaint in general terms about possible future.
damages plaintiff might incur from use of his cel-

lular phone was properly dismissed. [Verb v
Motorola, Inc., 284 Ill App 3d 460, 672 NE2d
1287, 220 Tl Dec 275 (1t Dist 1996) (dismissed
without leave o amend).]
In a spoliation of evidence case, dismissal is
required for the plaintiff’s failure to allege facts to
support a finding that the loss or destruction of
records affected the plaintiff’s abilty to prove his
or her case. I there is merely an absence of these:
facts and the plaintiff can correct that through an
amendment to the complaint,the trial court should
strike the complaint, but allow the plaintiff to
replead. If plainiff has no facts (o suppors that ele-
ment, the dismissal will be final and the court will
not allow the plaintiff to replead. [Jackson .
Michael Reese Hosp. & Med. Cir, 294 Tl App 3
1,689 NE2d 205, 228 Ill Dec 333 (Ist Dist 19971
« Plaintiff must allege specific facts showing wilful
and wanton conduct; the mere allegation that the
facts pleaded to show negligence were preformed
willfully and wantonly is not suffcient. For exam-
ple, decedent was a high school student who was
threatening to commit suicide. The school coun-
selor called the decedent’s mother and told here
that her son needed t0 go to the hospital because of
a drug overdose, but omitted to tell the mother of
the suicide threats. The decedent later that day did
commit suicide. The mother brought a wrongful
death action, alleging generally that the principal’s
negligent actions were willful and wanton. In dis-
missing the case, the tial court held tht no set of
fiacts could support a claim for willful and wanton
conduct. In affirming the case, the appellate court
held that while the allegations may support a negli-
gence claim, they did not support a willful and
wanton claim. Accordingly, the complaint was
properly dismissed. (Grans v Board of Trustees of
School Distriet 356-U, 286 Tl App 3d 642, 676
NE24 705, 221 Il Dec 902 (3 Dist 1997).]

§15:72 Separate Counts & Defenses

Under 735 ILCS 5/2-613, parties must plead differ-
ent causes of action and defenses separately. If two the-
ories of recovery are pleaded in one cause of action, the
elaim can be stricken. This does not, however, prohibit
the pleading of alterative theories in separate counts.
[Mueller v. Community Consolidated School District 5,
287 1l App 3d 337, 678 NE2d 660, 222 Il Dec 785
(15t Dist 1997)]

cases, and include
citations.

Direct Answers

Ilinois Pretrial Practice provides
authoritative and direct responses to
everyday discovery issues like these:

Paper discovery

Strategic considerations when confi-
dential information is sought. §25:290

The limited situations when seeking a
protective order is advisable. §25:370

Must I answer this interrogatory?
§25:210

What are the best grounds and tactics
for refusing to respond to interrogato-
ries? §25:280

Which objections to a notice to pro-
duce are likely to stand up? §22:230

What are the best grounds and tactics
for withholding documents from pro-
duction? §22:240

to Tough Discovery Questions

Depositions

What are the procedures for subpoe-
naing a non-party witness for deposi-

tion? §23:120

When is it appropriate and not appro-
priate to suspend a deposition?

§23:280

What should examining counsel do
when a witness refuses to answer
questions at deposition? §23:303

When representing a deposition wit-
ness, when should I instruct the
deponent not to answer a question or
produce a document? §23:392

What objections are proper during a

deposition? §23:263

Other issues

Practical considerations in discovery
disputes. §27:05

What can I do when intransigent
opposition stonewalls my discovery?
§27:30

When is supervision warranted? §27:33

How do I formally compel compliance
with my discovery requests? §27:60

When can I expect to be successful if I
move for sanctions? §27:44

What information can I protect under
a privilege? §21:101

What is and isn’t protected as work
product? §21:190

And much more, for eight detailed
chapters are devoted to discovery issues.



Chapter 15

ATTACKING THE PLEADINGS

QUICK VIEW
Definitions: Pleadings may by several devices befc g -
tive pleading may be challenged by means of a motion to strike or to dismiss under 735 ILCS 5/2-615. Or, a
party challenging a pleading may demand a bill of particulars. Motions (o dismiss a pleading for enumerated
bases that may or may not appear on the face of the pleading may be filed under 735 ILCS 5/2-619.

Scope:

« Rules and tech ing the Pleadings.
« Grounds for the various devices.

+ Procedural requirements.

« Each device compared with similar motions and pleas.

* Tactical considerations.

Strategies and Tactics:

* Review lly to determine th kit
« Decide whether to raise challenges in the answer or a motion
1

+ Prepare to have your motion heard before trial
« Check local rules and the judge’s individual requirements for your motion
« Prepare for hearing.

Quick overview: Rapidly
find relevant information
with each chapter’s
single-page summary. It
defines the topic, details
the scope, lists strategies
and tactics, cites main
rules, and cross-
references related topics.

Statutes and Rules: 735 ILCS 5/2-615; 2-619; 2-619.1; 2-
Related Topics: Summary Judgment, Ch 30; Motion Practs

Forms: See the CD for the following forms:

+ Form 15:10, Motion to Dismiss for Failure t0 State Claim|

+ Form 15:20, Motion to Strike.

« Form 15:30, Motion to Dismiss Punitive Damages Clai.

+ Form 15:40, Demand for Bl of Particulars.

+ Form 15:50, Response to Demand for Particulars.
Form 15:60, Motion to Dismiss: Claim Released.

« Form 15:70, Motion to dismiss: Statute of Frauds.

« Form 15:80, Motion to Dismiss: Immune.

« Form 15:90, Motion to Dismiss Pursuant to 2-619.1

[Caption]

2. [Name] (M

FORM 13:30 Complaint (Subrogation)

COMPLAINT AT LAW

Plaintiff alleges as follows
1. Plaintiff is a corporation organized and existing
under the laws of the State of Illinois and whose principal
place of business is in Chicago, Illinois.
° i

tion”) is a

15- Chicago, Illinois.

of Defendant Corporation.

Forms: Over 110
forms on disk for
easy adaptation.

benefits (“Policy”).

an accident (“accident’), at

organized and existing under the laws of the State of
Illinois and whose principal place of business is in

3. [Name] (“Defendant Employee”) is a resident of
[place] who was at all material times in the lawful employ

4. [Name] (“Injured Employee’) was at all material
times an insured under a policy of insurance issued by
Plaintiff to his employer, [Name] (“Employer”) for the
purpose of furnishing its employees with worker’s

compensation insurance, including medical services and

5. On or about [Date], Injured Employee was injured in

policy of insurance was in full force and effect.

6. On and after the date of the accident, Injured
Employee, as an employee of Employer eligible for worker’s
compensation insurance, including medical services and

which time the aforesaid

157 ATIACKING THE PLEADINGS §1512

Recent cases:
Current and

1. CHALLENGING DEFECTIVE PLEADINGS
(735 ILCS 5/2-615)

A. Nature and Purpose

§15:01 Motion Aftacks Defects in Pleadings

rpose of 2 motion brought under 735 ILCS
5/2-615 is to bring defects in a pleading to the court’s
attention. (Padgetr v. A&M Insulation Co.. 266 1l App
34320, 640 NE2d 21, 203 11l Dec 594 (3 Dist 1994).]
Depending on the nature of the defect, the court may
give the pleading party an opportunity to correct the.
defects, or it may strike all or a portion of a pleading or
dismiss the action.

‘At common law, the demurrer was commonly used
10 attack defects in 2 pleading, but the legislature has
abolished demurrers. The 2-615 motion has evolved as
a vehicle for attacking the legal sufficiency of a com-
plaint or other pleading as well as for challenging other
defects in a pleading.

‘A 2615 motion applies to all pleadings, including
answers and affirmative defenses. (735 ILCS 5/2-
615

§15:02 Relief Available
A motion challenging  pleading under 735 ILCS
5/2-615 must identify the defects in the pleading and
request specific relief, such as that
+ The pleading, or part of i, be stricken as legally
insuffcient.
+ The action be dismissed.
+ The pleading be made more definite and certin.
+ Designated immaterial mattr be stricken.
+ Necessary parties be added, or misjoined parties
dismissed.
(735 ILCS 52-615(a).]

[5§15:03-15:09 Reserved]

B. Legal Requirements
§15:10 Bases for Motion

A motion under 735 ILCS 572-615 may be directed
10 any defect that appears on the face of the pleading.
2615 motions are commonly brought on the following
bases, among others:
+ That the pleading fuls to allege facts suffcient t0
stae a cause of action.
+ Thatthe pleading is substantally insufficient in law.

summarized cases
explain the supported
principle, rather than
lengthy string
citations with no
differentiation.

« That the pleading eniitls the moving party to judg-
ment on the pleadings.

+ Nonjoinder or misjoinder of partes

+ That the challenged pleading is uncertain.

+ Various other pleading defects. [see §15:50 7]

(Barber-Colman v. A&K Midwest Insurance Co..
236 Il App 3d 1065, 1069, 603 NE2d 1215, 177 Il
Dec 841 (Sth Dist 1992).]

§15:11 Motion Must Be Designated as Such

‘When a motion is brought under 735 ILCS 5/2-
615, it must be designated as such; failure to designate
it properly may cause problems. Some trial judges will
not entertain a motion unless it is properly designated.

Failure to designate a motion may also cause
problems on appeal. If the failure prejudices the
responding party, an appellate court will reverse the
trial court’s favorable ruling on the motion. [Becker v.
Cold, 249 Tl App 3d 857, 619 NE2d 765, 189 Ill Dec
64 (3d Dist 1993).]

§15:12 Only Defects Apparent on Face of

If the motion may be determined from the face of
the pleading, . i it raies a pleading defect, a 2-615
‘motion is proper. However, if the motion call for con-
sideration of matters not apparent from the pleadings. &
motion under 735 ILCS 5/2-619 or a motion for sum-
mary judgment should be used instead.

‘Al the well-pleaded facts in the complaint arc
taken as true. [Cult Awareness Nenwork v. Church of
Scientology Internarional, 177 Tll 24 267, 685 NE2d
1347, 226 Tl Dec 604 (1997).] Exhibits attached tg a
pleading are considered to be part of the pleading for
purposes of a motion under $/2-615. [Kirchner v.
Greene, 294 Tl App 3d 672, 691 NE2d 107, 229 Il Dec
171 (Ist Dist 1998). See §15:104 (exhibits control if
exhibits and pleadings conflict)] All reasonsble infer-
ences from the facts alleged are also taken as true.
[Lawson . City of Chicago, 278 Tll App 3d 628, 662
NE2d 1377, 215 Ill Dec 237 (1t Dist 1996).] Howener,
the facts must relate to the clements of the claim: if the
allegations are conclusory with o facts to support
those conclusions, a 2-615 motion is appropriate.
[Lawson . City of Chicago, 278 Tl App 3d 628, 662
NE2d 1377, 215 1ll Dec 237 (st Dist 1996). Sce Ch
13, Pleadings regarding conclusory allegations.]

CASE EXAMPLE: Plaintiff filed for summary judg-
ment, as to the underlying claim, and moved under 2-

All forms conform
to today’s rules and
practice needs.

benefits, received benefits under the Policy for medical
expenses incurred in the treatment of injuries he sustained
in the accident.

7. Pursuant to the aforesaid Policy, Injured Employee
has received benefits and services from Plaintiff in the
total amount of $. which Plaintiff has been compelled to
pay by reason of law and the Policy.

8. Prior to the commencement of this action and in
consideration of the payment by Plaintiff under the Policy,
Employer assigned to Plaintiff all of its rights to recover
the amount of the loss from defendants because of
defendants’ acts as herein described.

9. On the date of the accident, Injured Employee,
while in the lawful employ of Employer, was proceeding in a
westbound direction on Interstate 90 in [place], Illinois,
driving a 1990 Kenworth tractor-trailer owned and operated
by Employer. At all times herein relevant, Injured

Available for a
30-day review
(800) 440-4780 or

110 Forms on CD

Taking the Case

New Client Information Sheet, General
Fee Agreement, Contingency Fee Agreement,
Medical Negligence Contingency Fee
Agreement, Family Law Engagement
Agreement, Family Law Statement of Client’s
Rights and Responsibilities, Motion to
Withdraw, Order of Withdrawal, Attorney Lien
Waiver, Substitution of Counsel, Entry of
Appearance

Presuit Activities

Request for Accident Report, Request for
Copy of Traffic Ticket, Authorization to Release
Employment Records, Request for
Employment Records, Authorization to
Release Medical Information, Request for
Medical Records, Request for Aerial Photo,

Notice of Claim Against State, Settlement
Demand Letter, Notice of Attorney’s Lien,
Request for Policy Limits, Policy Limits
Settlement Demand, Petition for Discovery
Before Suit -- Products Liability, Petition --
Assault

Forum Selection

Forum Selection Clause, Motion to Transfer
Venue for Improper Venue, for Fraudulently
Joined Party, Motion to Dismiss for Forum Non
Conveniens

Summons & Service

Summons Requiring Appearance on
Specified Day, Summons Requiring
Appearance Within 30 Days After Service

Parties

Petition to Appoint a Guardian as Litem,
Order Appointing a Guardian as Litem, Motion

www.JamesPublishing.com

for Leave to Add Additional Parties, Order for
Leave to Join as Additional Parties, Motion for
Substitution of a Party, Ex Parte Application for
Order Substituting Party, Motion of Executor to
Be Substituted as Plaintiff, Order Substituting
Executor as Plaintiff, Motion to Appoint a
Special Administrator, Motion to Dismiss for
Failure to Substitute Party After Plaintiff's
Death, Complaint in Interpleader, Complaint,
Order Granting Leave to File Third-Party
Complaint, Third-Party Complaint, Petition to
Proceed Under a Fictitious Name, Order of
Petition to Proceed Under Fictitious Name

Pleadings

Caption, Personal Injury Complaint,
Subrogation Complaint, Breach of Contract
Complaint, Breach of Retail Installment
Contract, Answer with Separate Defenses,
Counterclaim Caption, Counterclaim as
Separate Pleading
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became Assistant Corporation Counsel,
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tion cases and representing the
Landmark Commission.
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Assistant Corporation Counsel and was
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the Circuit Court of Cook County, and
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Division. Judge Duncan-Brice was
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Attorney General, and the Office of
the Corporation Counsel for the City
of Chicago.
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Chicago.
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Kevin G. Owens is a shareholder
in Chicago law firm of Johnson & Bell.
His practice includes the defense of
product liability, construction, and neg-
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foreclosures and workouts, construction
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Forms continued from previous page
Attacking the Pleadings

Motion to Dismiss for Failure to State Claim,
Motion to Strike, Motion to Dismiss Punitive
Damages Claim, Demand for Bill of
Particulars, Responses to Demand for
Particulars, Motion to Dismiss: Claim
Released, Statute of Frauds, Immune,
Pursuant to 2-619.1

Discovery

Sample Discovery Plan, Stipulation to
Extend Discovery, Stipulated Protective Order,
Acknowledgment of Stipulated Protective
Order, Subpoena for Discovery of Documents
Persuant to Supreme Court Rule 204(a)(4)

Production of Documents and Things

Stipulation to Extend Discovery, Stipulated
Protective Order, Request for Production,

Motion to Quash Subpoena for Deposition and
for a Protective Order

Physical & Mental Exams

Stipulation for Physical Examination, Motion
for Physical or Mental Examination, Order for
Physical or Mental Examination, Motion to
Compel Physical Examination, Letter
Requesting Examiner’'s Report

Interrogatories

Standard Personal Injury Interrogatories,
Stipulated Protective Order, Acknowledgment
of Stipulated Protective Order

Requests for Admission

Sup. Ct. Rule 201(k) Letter, Motion to Strike
Objections and Deem Request to Admit
Genuineness of Documents Admitted

Discovery Disputes

Motion for Rule 308 Appeal, Sup. Ct. Rule
201 (k) Letter, Motion to Compel, Motion to
Compel Appearance, Subpoena for Discovery
of Documents, Motion to Strike Objections and
Deem Request to Admit Genuineness of
Documents Admitted, Request to Supplement
Under Sup. Ct. Rule 213(i), Motion to Compel
Medical Release, Motion to Exclude Expert,
Plaintiff's Response to Defendant’s Motion to
Compel Examination

Settlement & ADR

Initial Letter to Defendant and Attorney’s
Lien Notice, Client’s Settlement
Acknowledgment, Joint Stipulation for
Dismissal, Order for Joint Stipulation of
Dismissal



Abbreviated Contents

1. Taking the Case

Initial client contact, evaluating
the case, identifying and avoiding
conflicts of interest and complying
with other professional rules of
conduct, fee arrangements, draft-
ing the engagement contract,
practice forms

2. Presuit Activities

Investigating the case, commu-
nicating with the opponent and
opponent’s counsel, prefiling
requirements for notices and
demands, dealing with insurance
carriers, planning for litigation,
deciding what causes of action to
allege and when and where to file,
conducting presuit discovery,
practice forms

3. Statutes of Limitation

How to calculate the limitations
period, how a claim accrues, limi-
tations periods for particular
actions, modifying the limitations
period by agreement, tolls

4. Subject Matter Jurisdiction

Subject matter jurisdiction of
the Circuit Court, Appellate Court,
Court of Claims, Supreme Court,
and federal district courts

5. Personal Jurisdiction

General jurisdiction based on
domicile or residence, service of
process, doing business, specific
jurisdiction under the long-arm
statute, forum selection clauses,
challenging jurisdiction, federal
due process requirements

6. Forum Selection

Bases of venue, venue statutes,
venue selection, transfer from
improper venue, change of venue
to obtain a fair trial, forum non con-
veniens, removal to federal court,
practice forms

7. Summons, Service of Process

Constitutional requirements of

issuance and service of process,
causing summons to issue,
obtaining service, alternatives to
personal service, return and proof
of service, challenging service,
sample forms

8. Parties

Capacity and standing to sue,
permissive and necessary joinder
of parties, substitution of parties,
interpleading competing claims to
a fund, intervention by parties into
a lawsuit already begun by other
parties, third-party practice, nam-
ing unknown parties, effect of
assignment and subrogation,
naming respondents in discovery,
class actions

9. Pleadings

Drafting requirements and
techniques; verifications and
demands for relief; rules and
prayers for relief; rules and strate-
gies for complaints, answers,
counterclaims, and replies; sup-
plemental and amended plead-
ings, practice forms

10. Motion Practice

Rules and techniques common
to all motions; formalities of notice;
requirements for written motions,
oppositions, briefs, and supporting
materials; procedures and tactics
for the hearing on a motion; special
types of motions; ex parte motions;
emergency motions; disclosure
motions

11. Attacking the Pleadings

Rules and techniques for chal-
lenging the complaint and other
pleadings, grounds for the various
devices, procedural requirements,
each device compared, tactical
considerations

12. Temporary Restraining
Orders and Preliminary
Injunctions

Grounds for TROs and Pls, pro-
cedures to obtain and oppose

TROs and Pls, dissolution, appeal,
damages for wrong issuance,
enforcement by contempt, specific
subjects of injunction actions

13. All Discovery

Purposes and goals of discov-
ery, governing law, scope, strate-
gies, discovery plans, discovery
equence, deadlines, commence-
ment and supervision of discovery,
stipulations, amending and supple-
menting responses, practice forms

14. Privileges

Rules and techniques, attorney-
client, work products, common
interests, self incrimination, trade
secrets, physician-patient, mental
health communications, spousal
communications, communications
to clergy, news media sources

15. Production of Documents
and Other Things

Rules and techniques applica-
ble to requesting documents,
responding to a request, producing
documents, and compelling pro-
duction. Discovery of medical
records, public records, and com-
puter records. Objections to pro-
duction requests, stipulations, and
protective orders for confidential
materials. Practice forms

16. Depositions

Uses, scheduling, notices and
subpoenas, preparation, conduct
of examination, objections, motions

17. Physical and Mental
Examinations

How to obtain physical and
mental examinations, prerequisites
for a court order for an examina-
tion, conduct of examinations,
exchange of reports of examining
physicians, sample forms

18. Interrogatories

General principles and
techniques, how to propound
interrogatories, how to respond

(including both answering and
objecting), supplemental and
amended answers, motion prac-
tice related to interrogatories, evi-
dence issues

19. Requests for Admission

How to use, propounding,
responding, drafting principles,
protective orders, compelling fur-
ther responses, relief from admis-
sions and non-admissions, use of
responses at trial, sanctions for fail-
ure to admit, sample forms

20. Discovery Disputes

Legal authority, available relief,
motions compelling discovery,
motions for protective orders,
many forms

21. Summary Judgment

Advantages and disadvan-
tages, partial summary judge-
ments, requirements, burden of
proof, evidence, motions for sum-
mary judgment, responses and
replies, oral argument, post-deci-
sion motions and appeals

22. Default Judgments and
Dismissals for Want of
Prosecution

Nature of and grounds of judg-
ment by default, how to obtain a
default judgment, and how to
vacate or set aside a default judg-
ment. Nature, purpose, and
requirements for dismissal for want
of prosecution

23. Settlement and Alternative
Dispute Resolution

Settlement: How to evaluate a
case for settlement, how to negoti-
ate towards settlement, offers of
judgment, role of courts, mechan-
ics, enforceability

Alternative dispute resolution:
Mediation and arbitration, includ-
ing both court-initiated (non-volun-
tary) arbitration and contractual
arbitration

About the Book and CD

Illinois Pretrial Practice contains 1,200 letter-
sized pages in two sturdy 3-ring binders. You
receive a quick-reading outline treatment of plead-
ing, discovery, motions and more. The text is well-
supported with 1,900 citations and 110 forms.

Included at no extra charge is an intuitive, full-
text CD which requires no installation before use.
It may be searched by key word, case name, topic, or

o

PRETRIAL PRACTICE

orm. You may also open and modify any of the
CD’s 110 forms simply by using your favorite
word processor; you need not work with the
CD'’s search program.

$129 buys the book and CD. The book is
updated annually for $89 with replacement
pages and a new CD. Both the book and its
update are sold on a 30-day trial basis, and
may be returned if not to your liking. The
update service may be cancelled at any time.




YES, send me one copy of Illinois Pretrial Practice and its CD-ROM with an invoice for $129 plus shipping. I may return the book with-
in 30 days if not satisfied. Send me annual updates on the same 30-day review basis. I may cancel the update service at any time.
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