
Pretrial release strategies, alternatives to prosecution, discovery angles, 
plea bargaining and agreement suggestions, sentence negotiation tactics, 

recent case-based examples, dozens of pretrial motions with 
memoranda, hundreds of practice tips, and much more.

FEDERAL CRIMINAL
TACTICS AND TOOLS

Pretrial Release or Detention 
“Be creative in recommending conditions of re-
lease for your client. When both flight and
danger to the community are concerns of the
court or prosecutor, consider having your
client….” §4:15

“If the defendant is ordered released in the
criminal case but remains detained because of
an ICE or other detainer or because the other
agency takes the defendant into custody, the
defendant will not automatically receive credit
for time served. File a motion to modify the
conditions of release and to impose a nominal
financial bond. In that circumstance, the de-
fendant will be held because of his failure to
post the bond and will continue to receive
credit towards any ultimate sentence of im-
prisonment.” §4:32

Alternatives to Prosecution 
“Over the years, federal prosecutors have carved
out more and more exceptions in the form prof-
fer letter, and these exceptions result in the client
actually receiving very limited protection. For
example, the government can use the statements
not only to impeach your client’s testimony at
trial, but also to refute any defense evidence that
is offered during your case-in-chief. In light of
these provisions, you should not proceed with a

proffer session if a pretrial resolution of the
case is unlikely.” §7:46.2

Grand Jury Proceedings 
“Hesitate before providing a prosecutor with
exculpatory evidence of which the government
is not already aware in the hope that the prose-
cutor will present the evidence to the grand jury
or that it will prevent an indictment. Disclosure
of the evidence may….” §8:61

“Thus, Hubbell would seem to support the
proposition that the witness could resist a
compelled handwriting exemplar because the
inherent authentication is testimonial in na-
ture. A sample motion to quash an order re-
quiring a handwriting exemplar is attached as
Form 8A.” §8:78

“It is not unusual for a co-defendant or alleged
co-conspirator to enter into a cooperation agree-
ment with the government during an investiga-
tion or after the grand jury has returned an in-
dictment. Statements made by a client to an in-
dividual who later decides to cooperate with the
government may be used against the client at
trial or sentencing if the client is convicted.
Often, it is the statements made by the client
post-investigation that do the most damage be-

U.S. Attorneys’ offices have become more aggressive. Prosecutors are more frequently:

Refusing to produce witness statements before a detention hearing

Loading the proffer letter with exceptions

Requiring in plea agreements that your client waive his rights to (a) request down-
ward departures at the time of sentencing, and (b) appeal any sentencing issues

You can effectively counter many of these challenges by employing the tips, argu-
ments, and forms in Barry Boss and Ed Marek’s wonderful book. FFeeddeerraall  CCrriimmiinnaall
PPrraaccttiiccee is loaded with valuable advice like this:

CCoonnttiinnuueedd  iinnssiiddee......

Includes 69 forms — 
custom-drafted and provided in

print and on CD. List inside. 
$119 for 750-page 

book and CD.

FEDERAL
CRIMINAL
PRACTICE



Initial Appearance and Choice
of Counsel

Entry of Appearance
Motion and Memorandum Requesting
a Hearing on Motion to Withdraw Plea
Appointment of and Authority to Pay
Court Appointed Counsel
Financial Affidavit
Death Penalty Voucher
Request and Authorization for Expert
Services

Pretrial Release or Detention
Motion for Modification of Condi-
tions of Release to Permit Travel
Motion to Modify Conditions to Per-
mit Relocation
Motion for Temporary Modification
of Conditions of Release
Motion to Amend Conditions by Re-
ducing Amount of Cash Bond
Motion to Revoke Pretrial Detention
Order
Motion in District Court to Review
Detention Order Following Appeal of
Magistrate Order

Alternatives to Prosecution
Pretrial Diversion Operations Agree-
ment
Prosecutor’s Referral Letter to Pretrial
Services
Letter to Alleged Offender
Candidate’s Approval to Institute Pre-
trial Diversion Investigation
Recommendation for Pretrial Diver-
sion
Pretrial Diversion Agreement
Certification of Completion of Pretrial
Diversion Program
Sample Proffer Letter

Grand Jury Proceedings, In-
dictment and Information 

Opposition to State’s Motion to Com-
pel Saliva, Hair, and Handwriting Ex-
emplars
Motion and Memorandum to Dismiss
or Obtain a Bill of Particulars
Motion to Dismiss Duplicitous Count
Motion to Compel Election Between
Multiplicitous Firearm and Ammuni-
tion Counts

Motion and Memorandum to Dismiss
Count Due to Lack of Jurisdiction
over Local Offense
Motion to Sever Defendants
Motion and Memorandum to Dismiss
for Violation of Speedy Trial Act

Pretrial Discovery
Discovery Letter
Notice of Filing Discovery Letter
Discovery Agreement
Motion and Memorandum to File Mo-
tions Based on Additional Discovery
Memorandum in Support of Early
Disclosure of Jencks and Brady/Giglio
Material

Guilty Plea Agreements and
Plea Bargaining

Plea Agreement
Agreement Regarding Sentencing
Agreement to Dismiss or Not Prosecute
Offenses (Charge Agreement)
Fact Stipulation
Defendant’s Motion and Memoran-
dum for Specific Performance of Plea
Agreement
Cooperation Agreement
Defendant’s Reply to Government’s
Opposition to Motion for Specific
Performance of Plea Agreement
11(c)(1)(C) Plea Agreement
Summary of Guilty Plea Agreement
Defendant’s Motion for Withdrawal of
Guilty Plea, with Points and Authorities
Former Attorney General John
Ashcroft’s Memorandum on Charging
Criminal Offenses, Disposition of
Charges, and Sentencing

Trial
Motion and Memorandum for Attor-
ney Participation in Voir Dire
Theory of the Case Instruction
Motion in Limine and 
Memorandum 
Objection to the Allen Charge

Sentencing
Sentencing Worksheet
Sentencing Table
Legal Authority for Self-Surrender
Notice of Filing PSI Objections

69 FForms

Dismiss counts, modify conditions, compel
election, sever defendants, dismiss, early

disclosure, specific performance of 
plea agreement, and more. 

Includes supporting memoranda. 

DDOZENS OF MOTIONS.. 

Use the authors’ proven arguments and 
citations in your documents. You may copy

and paste directly from the CD using 
your favorite word processor. 

You need not learn any new software.

LLEGAL MEMORANDA..



cause they reflect ‘consciousness of
guilt.’” §8:104

Indictment and Information 
“When a count of an indictment fails to
allege an essential element, move to dis-
miss rather than moving for a bill of par-
ticulars. The government may not use a
bill of particulars to cure an indictment
lacking an essential element. File the
motion to dismiss prior to trial.” §9:35.2

“The government will often argue that
any multiplicity can be cured at the time
of sentencing, through merger, i.e., the
defendant can be sentenced concurrently
on the multiplicitous counts to avoid
any incremental punishment. However,
the error does not become harmless to
the defendant simply because the sen-
tences are ordered to run concurrent to
one another. The presence of multiple
convictions may….” §9:69

Pretrial Discovery 
“Argue for exclusion of non-disclosed
evidence when you can show that non-
compliance is part of a pattern of fail-
ure to provide discovery by the inves-
tigative or prosecuting office.” §10:33

“Request all government agents’ notes
of interrogations of your client. In-
clude in your request all handwritten
notes from which computer reports or
notes are prepared. There may be im-
portant differences between handwrit-
ten notes taken at the time of the in-
terview and reports or notes composed
days later.” §10:44

“In your discovery letter or motion, ask
the prosecutor to identify the docu-
ments, data and tangible objects (in-
cluding audio and video recordings)
separately, by category. In a case with
voluminous documents, data and ob-
jects, this will greatly assist you in trial
preparation by allowing you to readily
separate those materials the government
intends to use in evidence at trial, as
well as those referred to or relied upon
by government witnesses.” §10:55

“Successful use of the material-to-the-
defense clause requires that you make
your request or motion as defense-spe-
cific as possible. You must often dis-
close the nature of your defense to
make effective use of this ground for
discovery.” §10:58

“The grounds or basis for a government
expert’s opinion will provide details
about the government’s case that you

may not otherwise have discovered
until the expert testified at trial. For ex-
ample, you may learn….” §10:74

“If your defense centers on challenges
to the credibility of key government
witnesses, focus your request on im-
peachment evidence, such as the wit-
ness’ prior criminal record; specific in-
stances of conduct probative of un-
truthfulness under FRE 608(b); the
payment of compensation or promises
or grants of leniency or immunity;
written plea agreements; and prior in-
consistent statements. Your request
should also include….” §10:97

Guilty Plea Agreement and
Plea Bargaining 

“In recent years many U.S. Attorneys’
offices have become more aggressive in
their stock plea agreements. In many
jurisdictions, the prosecutors will re-
quire that your client waive his right
to appeal any sentencing issues and
waive his right to request any down-
ward departures at the time of sen-
tencing. Consider….” §13:1

“Attempt to limit your client’s exposure
under the relevant conduct sentencing
guidelines by negotiating a stipulation
from the prosecutor that the government
cannot ‘readily prove’ some or all of the
conduct and, therefore, the court should
not count it. In addition….” §13:47

Trial 
“When the trial court gives some form
of an Allen charge, request the court to
remind the jury that the government has
the burden of proof in a criminal case,
and failure of the government to prove
each element of the offenses charged be-
yond a reasonable doubt entitles the de-
fendant to acquittal.” §14:68

“Many judges have a practice of meet-
ing in private with counsel for both
parties to discuss the proposed jury in-
structions in a more collegial setting.
During the informal conference, keep
careful track of the instructions the
court is refusing to give or the ones
that are given over your objection, so
that you can make formal, specific ob-
jections on the record when given the
opportunity.” §14:74

“To overcome a relevancy objection by a
prosecutor, you need not demonstrate
with certainty that cross-examination
will elicit an admission of bias or facts
which directly show bias. You need only
demonstrate that….” §14:113

LLooaaddeedd wwiitthh VVaalluuaabbllee AAddvviiccee CCoonnttiinnuueedd  ffrroomm  ppaaggee  oonnee

Federal Criminal Practice directly 
addresses issues that affect negotiations
and outcomes, and leaves the academic

matters to treatises. 

PPRACTICAL FOCUS..

Barry Boss and Ed Marek have filled their
book with sophisticated, practical, and 

annotated advice. Almost every page has 
a highlighted tip, and several are each

worth the $119 book price. 

TTIPS FROM THE FRONT LINES..



1. General Principles
Federal and Local Rules: Application, Purpose
and Construction, Enactment and Amendment,
Impact of Blakely
Appellate Review: Build Record, Standards of
Review
Classification of Crimes: Definition and Methods
of Prosecution

2. Bringing Defendant before the Court
Arrest or Summons: General Concepts, Arrest
on Warrant, Arrest without Warrant, Summons
Contact with Pretrial Services Officer: Interview,
Officer’s Report, Potential Uses of Information

3. Initial Appearance and Choice of
Counsel

Timing: Time Requirements, Delay in Bringing
Arrested Person Before Court
Informing Defendant of Complaint: Examine
Complaint for Probable Cause, Move to Dismiss
for Lack of Probable Cause
Appointment and Appearance of Counsel: Right
to Counsel, Self-Representation, Effective As-
sistance of Counsel, Retained Counsel, Ap-
pointed Counsel

4. Pretrial Release or Detention
Release: Obtaining Release at Initial Appear-
ance, Release Without Conditions, Release on
Conditions, Appeal
Temporary Detention: District Court Proceed-
ings, Review
Detention: Hearing Requirements, Burden of
Proof and Presumptions, Hearing Procedure,
Post-Hearing Procedure

5. Removal Proceedings
Arrest for Offense Committed in Another District,
Arrest in Other District for Failure to Appear, Re-
lease or Detention When Criminal Offense
Charged, Complaints for Unlawful Flight to
Avoid Prosecution

6. Preliminary Examination
Defendant’s Right, Purpose
Introducing Evidence: Rules, Hearsay, Illegally
Obtained Evidence, Cross-Examine Govern-
ment Witnesses, Disadvantages of Broad
Cross-Examination

7. Alternatives to Prosecution
Pretrial Diversion: Proposing Diversion, Eligibility,
Consent and Waiver of Rights, Supervision, Com-
pletion

Cooperation with Investigation or Prosecu-
tion of Others: Proffer, Uses of Information,
Quid Pro Quo for Cooperation

8. Grand Jury Proceedings
Introduction: Functions of Grand Jury, Role of
Prosecutor, Role of District Court, Disclosing
Proceedings
Defense Counsel: Role Generally, Clients Under
Subpoena, Targets Not Under Subpoena, Re-
sisting Production of Evidence
Rights of Witnesses: Privileges, Government’s
Use of Illegally Obtained Evidence to Question
Witnesses
Recalcitrant Witnesses: Forcing Compliance;
Punishing Refusal, Civil Contempt, Criminal
Contempt

9. Indictment and Information
Introduction: Definitions, Filing
Indictment: Waiver, Purpose and Component
Parts, Objections, Variance
Information
Joinder: Types, Challenging Misjoinder
Severance: Procedure, Grounds
Dismissal for Delay: Pre-accusatory Delay,
Speedy Trial

10. Pretrial Discovery
Overview: Governing Rules, Other Authority and
Sources

Abbreviated CContents

Bulleted lists, short paragraphs, and 
frequent headings take you quickly 

to the needed information. 

TTIGHTLY WRITTEN..

The authors provide paths around 
defenses and traps, and tell you 

when your problem is serious 
and when it is not. 

TTACTICS..
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BBaarrrryy  BBoossss is a member of Cozen O’Connor and works in the Washington, D.C. office. He concentrates

his practice in complex criminal matters, focusing on white-collar crime. 

Mr. Boss served as Assistant Federal Public Defender in Washington, D.C. between 1995 and 2000.
He is the former co-chair of the U.S. Sentencing Commission’s Practitioners’ Advisory Group. He is an
adjunct professor at the George Washington University Law School, and has been a featured speaker at
seminars around the country including the annual federal sentencing guidelines conference co-sponsored
by the U.S. Sentencing Commission.

Mr. Boss may be reached at bboss@cozen.com or 202-912-4818. If you simply wish to order his book,
please call (800) 440-4780 or visit www.JamesPublishing.com.

EEddwwaarrdd  FF..  MMaarreekk was the Federal Public Defender for the Northern Dis-
trict of Ohio from 1973 to 1994. Prior to becoming Federal Public Defender, he served in the Department
of Justice and as an assistant U.S. Attorney for the Northern District of Ohio.

Mr. Marek was appointed by Chief Justice Rehnquist as a member of the Advisory Committee on the
Federal Rules of Criminal Procedure from 1987 to 1993. He has taught evidence and criminal procedure
as a member of the Adjunct Faculty of Cleveland-Marshall College of Law since 1972. He is in private
practice in Cleveland, Ohio.

Mr. Marek may be reached at EFMarek@aol.com or 216-978-2750. If you simply wish to order his
book, please call (800) 440-4780 or visit www.James Publishing.com. 

About tthe BBook aand CCD
Federal Criminal Practice contains over 820 letter-sized pages in a sturdy 3-ring binder. You receive 650 pages of tips, shortcuts,

traps, arguments, and procedure supported with 1,700 case descriptions and citations, and 170 pages of custom-drafted, practice-
tested forms.

Included at no extra charge is an intuitive, full-text CD which requires no installation before use. It may be searched by key word,
case name, or topic. You may also open and modify any of the CD’s forms simply by using your favorite word processor; you need
not work with the CD’s search program. 

$$111199 buys the book and CD. The book is updated annually for $69 with replacement pages and a new CD. Both the book and its
update are sold on a 30-day trial basis, and may be returned if not to your liking. The update service may be cancelled at any time.

Obtaining and Preventing Discovery: Request,
Motion, Discovery by Government, Protective
Orders, Sanctions
Material the Government and You Must Produce:
Defendant’s Statements, Defendant’s Criminal
Records, Documents and Tangible Objects, Re-
ports of Scientific Tests and Physical and Mental
Examinations, Summaries of Expert Witness Tes-
timony, Grand Jury Receipts, Witness State-
ments, Brady Material, Notice of Government’s
Intention to Use Evidence
Other Discovery Requests and Motions: Names
of Government Witnesses, Informant’s Identity,
Co-conspirator Statements
Depositions: Applying for Authorizing Order, Use
Subpoenas for Documents, Data and Tangible
Objects in Possession of Third Party Prior to
Trial: Requirements, Motion
Bill of Particulars: Grounds, New Facts Added,
Conspiracy Counts

11. Pretrial Motions and Notice of De-
fenses

Motions to Suppress: Substantive Grounds,
Procedure, Hearing, Appeal
Motions in Limine: Authority, Examples, Use by

Government, Timing, Renewing Motion During
Trial
Notice of Defenses: Alibi, Insanity and Mental
Condition, Exercise of Public Authority

12. Pleas
General Considerations: Choosing Pleas, Enter-
ing Pleas
Types of Pleas: Advantages and Disadvan-
tages, Not Guilty, Guilty, Nolo Contendere
Guilty Plea Procedure: Consider Pre-plea Pre-
sentence Report, Prepare Client, Enter Plea, Va-
cating Plea

13. Guilty Plea Agreements and 
Plea Bargaining

Negotiations: Preparations, Statements During
Discussion, Agreement
Types of Agreements: Charge Agreements,
Sentence Agreements
Breach: Government’s, Defendant’s
Court’s Rejection: Reasons, Procedure, Effect
on Guideline Range

14. Trial
Introduction: Place, Presiding Judicial Officer,
Time

Jury Trial: Juror Selection, Challenges, Instruc-
tions
Producing Witness Statements: General Consid-
erations, Government Production, Defense Pro-
duction
Cross-Examination and Impeachment of Wit-
nesses: Show Bias, Inconsistent Statements,
Character for Truthfulness, Specific Instances
of Conduct, Contradiction
Motion for Judgment of Acquittal: In General,
Timing
Mistrial: Court’s Own Motion, Defendant’s Mo-
tion
Motion for New Trial: Grounds, Timing, Appeal

15. Sentencing
Governing Law: Blakely and Its Aftermath,
FRCrP 32, Sentencing Guidelines
Sentence Options: In General, Minimum or
Maximum Sentence
Judicial Discretion
Procedure: Pre-sentence Investigation and Re-
port, Discovery, Hearing, Imposing Sentence
Post-sentencing Proceedings: Correction, Modi-
fication or Reduction, Appeal

Contents continued from previous page
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