Favorably Modify
CALCRIM and CALJIC

Be a strong advocate. Don’t settle for the standard instructions.

Pro-prosecution terminology, frequently unsuitable lan-
guage, and sometimes defective restatements make it more
important than ever that defense lawyers challenge standard
jury instructions.

FORECITE has identified thousands of issues with both
CALCRIM and CALIJIC, and provides a roadmap that has
proven successful since 1990 in challenging individual
instructions and submitting more favorable language.

I't works!

“Judges normally don’t grant anything but
standard instructions. But the way FORECITE
is written, I’ve had 100% success.”

Anthony Radel
Marina del Rey

Ready for court

FORECITE is written so that you can copy and paste its lan-
guage into your points and authorities, and submit its instruc-
tions and arguments to the judge. It is extraordinarily compre-
hensive, and heavily supported with thousands of cases.

More than alternate instructions
FORECITE helps you with three key tasks:

1. Pretrial strategy and negotiation. Obtain dismissal or
reduction of charges before trial, be more effective in plea
negotiations, set up issues, focus investigations, and more.

2. General research. Determine the substantive law appli-
cable to your case.

3. Jury instructions. Identify potential issues and save
time with pre-drafted instructions and supportive points
and authorities.

Sample pages and more inside. . .

FORECITE

CALIFORNIA

For $295 you receive
a year of print, CD,
and web access to lom
Lundy’s thousands of
pages of annotations,
alternate instructional
language, use notes,
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F315.1.3 Inst  éave) Certainty OF Eyewitness I Not & Relishle Indicator OF Accuracy
Altsmmative &

*Dielete O 315, paragraph 2, item 11 re- certainty, as follows

& B ol

Allernalive b:
*Replace OC 315, parsgraph 2, item 11 with the following.

The defendant contends that “mame of grewimess> mistakenly Mentified (himber) because, among
other Exciors, Sinsar! fackor or facora from defense eory e, this was @ cross-racial identifieation; the
witness was focused [mora] on the culpri’s weapon than (hisfher) face, o>, The People st prve that

<name of pewiies s> was ol mistaken and that the defendant commitied the erine, The defendant does not need to prove
that <nams of apeiteass~ was mistaken or that any mistake was due to “ag,
ommmm{fmﬁwm wiapon Beus gffect ot =, I vou have a reasonakle doubt shaut whe ther 5 <Hame
of gpawitiess identification was truthful and scewraie, you must find the defendant not guilty.

Alemative o

Amang the factors to consider in weighing eyewitness testimony is that there is no proven relationship hetween 3
witness’s confidence and the scourscy of the witness s testimony. An eyewitness’s certainty showt his or her chadee* of
ihe defendani may have many sources and dees not mecessarily bear on the correcimess of that cheice. Whether the
prosecution has proven the choice of the witness o be correct, beyond 2 reasonshle dowht, is 3 matter which you must
decide.

* Sa¢ FORECITE F 313.1.1 Iset 12 [Reference To The i Az A "Chows” Of The E Bather Than A2 An 7] 3 i

Allermalive d

If your verdict as do dhe guilt of the defemdant is to depemd wholly or swhstantially on the cormeciness of the

ientification, you should bear in mind thai there have been 2 number of instances where responsible witnesses, whese

honesty was not in question and whese appertunities for observation had heen adequate, made positive identifications on

a parade or siberwise which were sub proved 1o he and dingly, you should he

specially cautious befare accepting such evidence of identification as correct; but that i, afier careful examination of

uelcvilcm hﬂwh@hld’l].‘llk circumsiances, nlw].ﬂtdmmaﬂha]]ﬂzoﬂmc\ﬂcmhﬂutm you feel
le doshi of the fom, you are ai libherty to act upon iL

(o The Peoph v, Caseyr 1963 Ineland Reponts 33, 39]
Alernative ¢
Even if a witness is positive of his or her identification, this does mot relieve you of the duty to carefully consider his or
her identification testimany, especially if you find it is the only evidence that directly supports the claims that the
defendant commitied the offense charged.
[Souree: U 5. v Burous (EDNY 1996) 934 ESupp 525, 531.33)

Fointe and Authorities

Even though jurors tend o place greater reliance on eyewitnesses who exhibd uonﬁdcmm their identification, jurors do not genenlly undsrstund
that eyewileess confidence is not a relishle predictor of scearacy. It A that fidenece incresses sceuracy. (See, e, Cussing
. State (MD 1907) 701 A2d 374, 382 [right to eyewitness identification instrastion mdnud. inter ks, on whether {here was any equnocation
associled with the identification]; sée abo MeDouktt v Stte (0K 1984) 635 P2d 978, 980 [defendant’s right to evewilness identification
instruction predicated on whether or not witness was posalive], Thormton v. Stats (0K 1983) 662 P2d 344, 347 [irsal cout should copsider whether

wilress 15 positive in his or her Mdentification whet deciding whether 10 caution the jury mguding eyewitness testimony], Commonwealth v,
Klodber (PA 1954) 106 A2d 820, 326 [witswas poaitive and ungealified even allér cods-sxamination) , Stale v. Dyle (TH 1995) 399 5W2d 607, 612
[Tennessee Supreme Court promelgetes nstruction infbrming the jury bo consider, isfer alia, the "degree of certuinty expressed by the witnsss
regurding the identification ...." 1)

However, this asoumption faile 10 take inlo account the fact that the legal syetem ieelf, riber than the scourscy of the identification, & often
responsible for the confidence of the witness. "As soon as the eyewitness enters the legel system, confidence in aoturacy seem to take different
pms Ewven moutine wmm pwbpumon u\d.qnnmm cm\d.u:hed without Luwlnpar] intent, WHJIavdIo boost the rynwm\wu cartunty, while

r

- § £ Zudad 109TIR1 32

F d04.2 Intoxication—Tailoring To Facts: Pervons, Flaces, Things And Theories
Fd04.2 Inst | Improper Shifting Of Burden; Jurors Must Consider Evidence Of Infoxication
*Modify CC 404, parsgraph 1, ssstence | as follows [added langoage i underlined. deleted lusguage i stricksn]:

lveu-sonclude Consider any evidence that the defemdant was intoxdeated at doe time of the alleged crime oy
cansider-this evidence in deciding attrnpting in decide whether ihe defendant:

*Add after Elements:
Allernative &

If you have a ressonshle dewht whether the defemdant had the frpecific] intent andior mentsl state reguired for
«insert erimafs > you must find hisher not guilty of (that erime/those crimes).

Alternative b:

Any juror who has a reasomable doubt whether the defendant had the specific intent andior mental state required for
irsért erimefs > moastvote [to scquit] [not guilty as to (et crime/those erimes)]

Pointe and Authoritiss
This Court Has The Power And Duty To Grant This Instruction Request. [Ses CALCRIM Mation Bask # CCM 001 ]

Deletion OF Burden Shifting Language—The phimse "If you conclude . " impooperly implies thet the deftndand has & burden o prove or
eatshilish his or ber istoication. Thus, the inetroction fails bo assure the jurors will wnderstend that except for affimatie definses (see o g, People
. Lam (2004) 122 CAdth 1297, 1301) and prebimisary facts (sse EC 473) the deferant has o burden to pressnt evidence or prove anytbang at
triel (See In 1e Winship (1570) 397 US 358, 363 [90 5Ct 1062; 25 LEd2d 348]; People v Hill (1952) 17 Céth 200, 231; United States v.
Blankenship (11th Cir. 2004) 382 F3d 1110, 1127)

Hor do the remaining CALCRIM instructions cune the defect.
First, no other CALCRIM instruction specifically infores the parors tbat the defindant has no busden of proving specific issues af tris
Second, CALCRIM 103 which ifically defines the on of i dos #0 oaly in the context of (e preseculion's banden Lo prove

all elements of the charge, 1t does not discuss how the mlates to other issues, This suggests by amplication that the
pregusription of innocencs does bot apply 1o essential facts which are not elerossts of e charge. (Sex FORECITE PQ XD )

“Third, sy of the mare gpecific CALCRIM metmctions sctlly suggsst that the defendant may hove some busden of production or proof. (See
&g, FORECITE F 1033 Inst 2,F 104.1 lest 1, F 1007 Inst 1)

Fourth, binguage that merely contradiet an eroneous instraction doss not cure the defict in the eroneows instroction. (See Francis v. Franklin
(1525) 471 US 507, 322 (85 LEA2 344, 105 50t 1965); People v Noble (2002) 100 Chdth 184, 191 [comtradictory instractions: on barden of

pmfmmmmmnwkmdcmmmwh:mtkmmhdmwm:ww:bmbmhﬂ People v. Elpuers (1992) 2
Chdth 1214, 1219 [falure to repeat bunden of proof g voir dire was prejudicial], People v Valenzuela(1977) 76 CA3d 218,
m)

I sam, wihen consadered in light of oll the Dutrections, o the juors we moued to S0 (ses CALCRIM 200, pangruph ), CALCRIM 400
impropesly permiti the jusors b concluds that the defindant must prove or disprove carbiin specific ssuss and facts f trisl

See also FORECITEF 100.1 Inst 1.
Presumption Of Inmocence: Mo Duty To Prove Or Disprove Anyihing—5ee FORECITEF 1001 Inst 1.
Inproper To Tell Juroxs They “May Consbler™ Intexication—From CC 3427, see also FORECITEF 1052 leat |

Addition OF Language Relating Intoxication To Reasonshle Doubi—From CC 3406, § 4, see also CC 533, Bench Notes, CC 600, 1 3, 0C
620, ¥ 3,CC 727, 1 5,CC 764, ¥ 2;CC 765, § 2,CC 22422845

See also FORECITEF 315,13 Inst 2.

Specific nteni—It willbe necessary to coardinate all raferences to intent, CALCRIM purparts to sliminats the tarminclogy of "specific® inbent.
(5et CALCRIM User's Guide, page 1) However, there are places whee the tenm & weed in CALCRIM. (5t ¢4, OO 251; O 252, CC 3406, CC

Omitted matters.

CALCRIM omits nearly a thousand important items that are
addressed by FORECITE, like reliability of eyewitnesses.

How FORECITE Helps

CALCRIM and CALJIC have numerous deficiencies. They fre-
quently do not keep up with changes in the law, fail to cover hundreds
of issues, omit required sua sponte instructions, and contain problems
not yet identified by the appellate courts.

FORECITE tackles these shortcomings head on by:

e Critically reviewing existing instructions in light of evolving

principles to identify problems even before the reported cases do.

¢ |dentifying sua sponte duties not in CALCRIM and CALJIC.

* Providing advance notice of coming CALCRIM and CALJIC
changes.

e Evaluating instructions for problems not yet identified by appel-
late courts or by CALCRIM or CALJIC.

e Tracking the “hidden reversal’ potential of pending cases in the
California and U.S. Supreme Courts.

¢ Helping you preserve federal constitutional issues for review in
the California appellate courts and on federal habeas corpus.

*  Providing California’s only complete and up-to-date compendium
of recognized lesser included offenses.

Recurring problems.

CALCRIM contains hundreds of deficiencies.
One regarding burden of proof is shown here.

About the Service

FORECITE contains thousands of pages cov-
ering CALCRIM and CALJIC. The bulk of the
pages are devoted to alternate instructions, points
and authorities, and use notes. All are written so
that you can copy and paste directly from the site
or CD directly into your documents.

Also included are motions, articles, and a
practice guide. All of the material comes to you
three ways: (1) in a two-volume book, (2) on
CD, and (3) on a password-protected website.
The website is updated twice-annually with a
comprehensive Newsletter, and bimonthly with
California case law updates.

The subscription price is $295, and includes
the two print volumes; a year of access to the
website; twice-annual CDs; Newsletter updates
and bimonthly case law updates on the web; and
a looseleaf binder to store the newsletters. 30
days of service may be obtained at no obligation,
and thereafter the service may be cancelled at any
time for a pro rata refund.
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PG XI(D)(2) CALCRIM Instructions Stating That Certain Kinds Of Evidence Are Not Alone Sufficient To Convict

by Thomas s
Editar in Chief CALCRIM
Subject
Failure to disclose evidence "is not evidence that the defendant committed a crime" 30694
"You may not convict ... based on the (statement/ [or] testimony) of an accomplice 3359 2
alone."
Uncharged crime is "not sufficient by itself to prove that the defendant is guilty ..." ‘ 3350astm, 32
Failure to explain/ deny is "not enough by itself to prove guilt." ‘ K1 W)
False statements "cannot prove guilt by itself." 36292
Attempts to fabricate/suppress of evidence "cannot prove guilt by itself " 371(a-b)
3rd party atternpt to fabricate/ suppress evidence "conduct cannot prove guilt by
itself" 1)
‘ Flight "cannat prove guilt by itself” ‘ 372,813
Stolen Property: " ... you may not convict the defendant of <insert 7691
crivee> based on those facts alone.”
Mere presence/failure to prevent crime "does not, by itself, make him or her an ‘ 40194,87
vl A ahetty " ki

CALCRIM Practice Guide.

Included are pages providing argument and authority for modifying CALCRIM, mixing CALCRIM
and CALJIC mstructions, providing pinpoint instructions, and this chart of msufficient evidence.

[N T 1 SERIES 800 ASSAULTIVE AND BATTERY CRIMES
by T iy
Ed A. MAYHEM
F $00 AGGRAVATED MAYHEM (PC 205)
F $00.1 AGGRAVATED MAYHEM: TITLES AND IDENTIFICATION OF PARTIES

F 800.1 Inst 1 Aggravated Mayhem—Title
F $00.1 Inst 2 Identification Of Prosecution And Defendant

F 300.2 Inst 1 Taioring To Facts

F $00.3 Inst 1 Deletion Of Argumentative Language
F 800.4 AGGRAVATED MAYHEM: BURDEN OF PROOF ISSUES

F 300.4 Inst 1 Relating Prosecution Burden To Enumerated Elements

F 300.4 Inst 3 Aggravated Mayhem: Intent Not To Be Inferred From Injuries Alone (PC 205)
F 300.5 AGGRAVATED MAYHEM: ELEMENTS AND DEFINITIONS

F 300.5 Inst 1 Concurrence Of Act And Intent

F 800.5 Inst 2 Separate Fnurneration Of Malice And Unlawful Elements

F 800.5 Inst 3 Definition Of Permanent Disfigurement (PC 205)

= on

F 800.2 AGGRAVATED MAYHEM: TAILORING TO FACTS: PERSONS, PLACES, THINGS AND THEORIES

F 800.3 AGGRAVATED MAYHEM: LANGUAGE THAT I$ ARGUMENTATIVE, CONFUSING, ETC.

F 800.4 Inst 2 (a & b) Aggravated Mavhern: Indiscriminate Attack Insufficient For Mayhern (PC 205)

Intuitive website.

The password-protected FORECITE website is heavily indexed, extensively cross-linked, and
easily-navigated. It contains thousands of pages of argument, authority, and alternate

mstructions for both CALCRIM and CALJIC.

About the Author

Having advised criminal lawyers on instructional issues since 1990,
Tom Lundy is probably the best-known authority on jury instructions in
California.

Mr. Lundy has been a criminal appellate practitioner since 1974, and
now focuses on capital and serious felony cases. He was a senior staff attor-
ney for the California State Public Defenders Office for five years.

Mr. Lundy is a frequent speaker at CACJ, CPDA, and California Appellate Advocacy sem-
inars. He writes Jury Instruction Corner, a column that appears regularly in CACJ Forum, Cal-

ifornia Defender, California State Bar newsletter, and NACDL’s Champion.

“Worth at least three addi-
tional issues a year.”

Charles M. Sevilla,
San Diego

“FORECITE is the bible.”
Woody Nedom,

Santa Clara County

Former President, CPDA

“For all criminal practi-
tioners who want to stay a
step ahead of the judge
and prosecutor.”

Francis J. Bardsley,
San Diego County

“Indispensable for lawyers
who want to save time and
be better prepared.”

Christie Warren,
Sacramento County

“You make the law of jury
instructions both compre-
hensible and interesting.”

Bruce Cohen,
Berkeley

“The first place | look.”
Michelle Vague,
Santa Cruz

“FORECITE is the most
significant legal publica-
tion in California today.”

Roger P. Curnow,
Oakland

“I’ve been relying on
FORECITE since you
started publishing it.”

AJ Kutchins,
Berkeley

(800) 440-4780 or

www.JamesPublishing.com
We give 1% of our revenues to needy youth
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MaIL: James Publishing, Inc. / P.O. Box 25202 / Santa Ana, CA 92799-5202 PHONE: 800-440-4780 FAXx: 714-751-2709

INTERNET: www.jamespublishing.com

Invoice option

Prepay and save $8.98 shipping

O Check enclosed for $295.00

2L

(I do not wish to take advantage of

the free shipping offer)

1234 5678 9012 45 123 )

1234 567890 1233

(Full refund privileges apply/ Make check payable to James Publishing / U.S. funds only)
Q Charge $295.00 to my credit card: O Visa QO Mastercard QO AMEX

4 Bill firm $303.98 (shipping included)
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