Solving deposition problems

Verbal and non-verbal coaching of the witness 2SS 5SS S o e
. . . PR

Colloquies and stipulations among counsel [

Instructing the witness not to answer

Disruptive or i iate objecti 1 1t1
isruptive or inappropriate objections . Deposltlon

Production of privileged or confidential documents

- * .
Perhaps because depositions are as close to a trial as many cases will I ObJ eCtlo ns

get, deposition disputes have grown more heated and difficult to
resolve.

Here is a portable and affordable volume that provides practical
guidance for resolving many of the more contentious disputes. Joseph
A.Ranney's Deposition Objections offers help with these issues and
objections:

Joseph A. Ranney

10-2012 Edition

Procedural issues

13 examples of when it is and when it is not appropriate to ask the court for a
supervisory ruling. §15:03

When to adjourn and move for a protective order. §15:04
How to lay the groundwork for a supervisory ruling. §15:05

s Deposition §
Objections

When is it okay to instruct a witness not to answer? §16:01 et seq
Techniques for stopping bad attorney behavior at depositions. §16:03
Checklist of steps to take before adjourning a deposition. Form 16-2 This handy $69 guide
When are you on safe ground when making a speaking objection? §17:27 provides the grounds and
Guidelines for responding to a speaking objection. §17:40 language for these objections:
Sample language for putting stipulations on the record. Form 18-2

Privilege and confidentiality

Grounds for objecting +  Attorney-client privilege

The limits of the attorney-client privilege, §4:01-05, with checklist of when it does + Attorney work-product privilege

and does not apply, Form 4-1 +  Proprietary and confidential
What are the limits of work-product immunity? §§5:01-04 information

How to resolve work-product disputes during a deposition. §5:25 Witness self-incrimination

Issues in formulating protective orders and common solutions. §6:10 Family communications privileges
Quick-reference chart showing the confines of professional privilege. Form 9-1 Privileges for communications with
What is the scope of the privacy privilege? §§10:01-03 professionals

Making the balancing calculation in legal process privilege objections, with examples, Privacy privilege

§11:44. Summary checklist, Form 11-1 Legal process privilege

The 5 situations when a relevance objection is proper. §12:02

Methods for resolving relevance disputes. §§12:20-21 Other grounds

Handling attorneys and witnesses who play the dictionary game. §13:05 + Relevance:overbroad and burdensome
How many times should you allow a question to be asked? §13:11 questions

Preparing witnesses for loaded questions. §13:23 Vagueness, ambiguity, repetition, and

. - . . lack of foundation
Should you instruct the witness not to answer a legal theory disclosure question?

§14:11 Legal conclusions

Are evidence identification questions allowed? What to consider when making the
judgment call. §§14:30-31

The line between permissible and impermissible position disclosure questions.
§14:40




Coaching the Winess §17:40

§17:40 What Should You Do When Another Attoney
Makes a Speaking Objection?

I wou are the deposing attorney, there is no simple rule for how to respond
1w a speaking objection. Your respense will depend on such factors as: (1)
whether the objection is made in order to clean up a problem with vour ques-
tion or 1o suggest an answer to the witness; (2) whether the objection is an iso-
lated one or part ol a continuing series of speaking ohjections: and (3) whether
the question at issue is peripheral or central to resolution of the issues in the

casc,
The tollowing guidelines will help vou formulate your response:
Purpoxe of the ohjection. 11 you are satisfed thal the wilness"s counsel has

made a speaking objection in good faith for some reason other than suggesting
an answer to the wimess, then either let the objection pass without comment or
simply caution the witness’s counsel. This is usually the appropriate response
1o "explanation” ohjections and "understanding” ohjections.

Example: In the sulo sccident case involving Dinah Storm, Adams” allor-
ney asks:

Q  Tow far were vou from the intersection when yvou first saw the red
Fight shead of you?

STORM'S AUTORNEY: Objection. Lack of foundation. Your quecs-
tion assumes that Ms, Storm had a red light. It could have been
green or yellow or flashing red or yellow, not just red. The witness
may answer Lhe guestion subject 1o the objection.

YOU: Counsel, 1 understand your point, but that's a speaking objec-
tion which is not permitted in this jurisdiction. In the furure, if you
have a problem with the way I'm putting my questions, please
keep your objection shorl. 11 you need W say more, then lel me
know and we'll excuse the witness while you put your statement
on the record.

If the speaking ohjection is cgregious - for cxample, if the attorney testifics
dircetly for the witness or blatantly signals what the answer o the question
should be - then you should object to the speaking objection on the record but
if the objection is an isolated one there is linde else you can do. Plirase your

Instructions and examples.
Clear-cut suggestions on how to

handle this common problem.

Abbreviated Contents

|. BEFORE THE DEPOSITION

1. Objecting to Deposition Notices and Subpoenas:
Procedure, Objections to Technical Defects, Objections to Time
and Place of Deposition, Objections to Depositions of
Particular Witnesses, Objections to Continuation of
Depositions, Second Depositions, and Excessive Number of
Depositions, Privileged and Confidential Documents

2. Motions to Quash or Limit Deposition Subpoenas: Basic
Points, Preparation of Motion Papers, How to Handle a Motion
Hearing

3. Preparing Witnesses for Deposition Objections: Basic
Points, Explain the Deposition Process, Review Specific
Objections, Review Possible Questions

[l. GROUNDS FOR OBJECTING TO DEPOSITION QUESTIONS
A. Objections Based on Privilege and Confidentiality

4. Attorney-Client Privilege: Application to Communications
with Corporate Clients and Company Employees, Derivative
Attorney-Client Privilege, Exceptions to and Waiver of
Attorney-Client Privilege, Asserting the Privilege

Supervisory rulings.
How to obtain one, and what to say.

Court Rulings & Supervision FORM 15-1

Form 15-1 Checkdist: How to Handle a Telephone Hearing on an

Objection to a Deposition Question

NOTE: This checklist can be copied or printed from the CD for use at
positi and during ition p i

Sltuation: In an auto accident case, deposing counsel has asked your client what the
client told you about the accident. You have objected based on the attorney-client priv-
ilege, but deposing counsel insists on an answer and is threatening to ask the court for
sanctions if your client does not answer the guestion now.

»  Explain on the record that the question calls for privileged communications,
Point out that the attomaey can ask the witness about his knowledge of the acci-
dent without invalving you. Give deposing counsel a chance to withdraw the
abjectionable question,

+  Ifcounsel refuses to withdraw the questian, state an the record that you wish
to call the court to have the objection resohved now.

= Call the court, Conduct the call by speaker phone so that opposing counsel and
the reporter can hear the conversation. Ask the reporter to record the conver-
sation.

+  Explain the situation to the court and ask if the judge can make 2 ruling:

Hella, this is Atrorney Jane Daoe. | am invalved in the case of Smith v lones
which is before Judge Rosenberry, This is case nurmber DE-C-123-FOR. Mr
Junes's deposition is being taken, and Mr. Smith's counsel has asked a question
that | believe calls for privileged information and should not be answered. We
would like to get a ruling from the judge on the question now if that is passi-
bile. 1 think we can explain the situation o the judge quickly and not take up oo
much of her time. |5 she available or is someone else available who could help
us?"

= When the judge comes on the line, explain the situation and ask the judge to
rule in your favor:

5. Attorney Work Product Privilege: Application, Exception to
and Waiver of Work Product Privilege, Asserting the Work
Product Privilege

6. Proprietary and Confidential Information: Asserting
Confidentiality Objections at a Deposition, Protective Orders, In
Camera Inspections

7.Witness Self-Incrimination: Legal Principles, Asserting the
Privilege and Resolving Disputes

8.Family Communications Privileges: General Guidelines for
Determining the Scope of a Privilege, Spousal Communications,
Common Exceptions, Parent-Child Communications, Asserting
Family Communication Privileges

9. Privileges for Communications with Professionals:
Communications with Health Care Providers, Clergy,
Journalists, Accountants, Asserting Professional Privileges

10. Privacy Privilege: Scope, Asserting the Privacy Privilege

(continued on next page)



Instructing the Witness Not to Answer a Question

FORM 16-1

always be glven as to this type of question.]

tion effectively.
the witness or to others.
ing the course of the deposition.

despite being asked to do so.

Factors weighing ogainst instructing @ witness not to answer:
+  Deposing counsel has not engaged in a pattern of asking ohjectionable,

imelevant, ar harassing questions.

. Even though the guestion is objectionable, allowing the witness o
answer will not embarmass the witness, damage the case, or result in a

waiver of privilege.

PRACTICE TIP:

Explain on the record, in as much detail as
possible, the reasons for your instruction not
to answer, Because instructions not to answer
are not favored, it is important to make a
record that shows the instruction is justified in
case deposing counsel moves to compel the
wilness to answer. In some cases, an explana-
tion may also canse deposing counsel to

rethink her hehavior.

Evaluation checklist.

Form 16-1 Checkdlst: Factors to Consider In Declding Whether to
Instruct the Witness Not to Answer
2 ighing in 7 of in: i witny 1

= The guestion calls for disclosure of privileged information. (An instruction not
to answer should almost always be given as to this type of question.)

= The guestion calls for disclosure of confidential information or other informa-
tion protectad by court order. (An instruction not to answer should zlmost

= The question calls for highly personal and clearly irrelevant information.
*  The guestion is distressing the witness and making it difficult for her to func-

= Anzwering the question may result in nesdless embarrassment ar damage to
= Deposing counsel has repestedly asked irrelevant and harassing questions dur-

= Deposing counsel has refused to stop asking irrelevant and harassing questions

Motlon to Quash or Limit Deposition Subpoenas

Step-by-step checklists.
What to do when you receive a

subpoena that is objectionable.

FORM 2-1

QUASH

FORM 2-1 CHECKLIST OF STEPS TO TAKE IN PREPARATION FOR
OBJECTING TO A SUBPOENA OR MOVING TO

NOTE: This checklist tan be copied or printed from the CD for use at depositions
and during deposition preparation.

Wiatke a fii af ajectiom

Winke 1 Tt of the parts af The subpacna hat you belicve are
abjectionable.

Idenity any porkans of the subpocna thi ask for irrclevant
ar privileged information (e.g, sitomey -cliem
communications, aomey wick product, and confidential
business information).

Diiscress the atyecdion
with yossr opponent

Comtact counscl for the deposing party and sce if she is
willing voluntarily 10 limit the scope of the deposition and
recede Trom objectionable requests for infommation

See if ather ixsmes, such 2« impenper service, disputes aver

time and place of deposition, and failure to tender witess
s cun be resobved infarmally.

1T an abjecti " b resolved, ask yoursell s it worth

| Provileged aud
confidential documents:
prepare a priviiege log

[ Comfichntiand it
e prowetlve order

e | pursing?

o I priviliged or confidential information is sought, you
may have no choice bul 1 pursue the objection.

In oeher cases, consider whether porsung the ohjection
is cost effective.

T counsel is not willing Lo recede from ber request for
privileged and confidential docunsents, maks a feamal
abjection and produce a privilege Jog. In some cases, the
privilee boy may be sulTicient W salsly doposing parnty thal
s ot ensitled o the documents withbeld.

if ial business are ar

issue, i ther a protecti s

in the case.

* Ifsn. and if the protective ander is adequate for your
purpases, produce the documents subject 10 the ooder.

I, seck o proseetive ander before the documents ane
producal

If abjection can’t be
resolvedd: determine
whether deposition shunld
e prsipnied wasil the

If the objection can™t be resolved at the deposition and if it
st b pressed. consull with courssel as 1o whether the
dopositson should be delayed antil after a motion is brought
ared deeided,

Factors pro and con on instructing
the witness not to answer.

(continued from previous page)

11.Legal Process Privileges: Law
Enforcement Records, The Deliberative
Process, Settlement Discussions, Asserting
the Legal Process Privilege

B. Objection Based on Other Grounds

12.Relevance: Overbroad and Burdensome
Questions: Legal Principles, Asserting
Relevance Objections, Methods for Resolving
Relevancy Disputes

13.Vagueness, Ambiguity, Repetition,
and Lack of Foundation: Vague or
Ambiguous Questions, Repetitive
Questions, Questions That Lack Foundation

14. Legal Conclusions: Theory Disclosure
Questions, Theory Sifting Questions,
Evidence Identification Questions, Position
Disclosure Questions, Preparing Witnesses
to Handle Legal Conclusion Objections

[1l. PROCEDURAL ISSUES DURING THE
DEPOSITION

15. Court Rulings and Supervision
During a Deposition: How to Find Out
Your Court's Policy, How Bad Does the
Situation Have to Get, Supervisory Ruling
vs. Protective Order, Procedures, When Will
the Court Supervise a Deposition

16. Instructing the Witness Not to
Answer a Question: Legal Principles,
Protecting a Privilege, Preserving Court-
Ordered Limitations, Irrelevant or
Burdensome, Lack of Foundation,
Unfamiliar Documents or Events

17.Coaching and Communications with
the Witness During Breaks: Before the
Deposition, Speaking Objections, Witness-
Coaching Disputes, Communication During
Breaks

18. Colloquies and Stipulations Among
Counsel: Discussions Among Counsel On
and Off the Record, Stipulations

19. Motions to Strike and Clarification of
Testimony: Situations in Which Counsel
May Move, What to Do After You Object,
Clarifying Your Client's Testimony

IV. SPECIAL SITUATIONS

20. Objections at Expert Witness
Depositions: Discoverability of
Communications with Experts, Objections
to Discovery of Information Supplied by
Attorney and Materials Generated by
Expert, Objections to Expert Testimony,
Objections to Methodology and
Qualifications

(continued on next page)



Motlon to Quash or Limit Deposition Subpoenas §2:21 About the Book and CD

§2:21 How to Write a Brief Supporting a Motion to Quash
or Limit a Subpoena

Adeseription of the art of brief writing could 111l an entire treatise by itself.
Same ol the most important rules of briel writing are:

5 .. . . g .

Joseph Ranney’s Deposition Objections contains 600 pages in a 6 x 9

* Make the brief av shore and eoncise as possible. Many judges have
heavy cascloads and are inundated with paperwork. Judges appreciate
lawyers who make their points conciscly and they tend to read short,
well-written briefs more carefully than long and poorly written briets

softcover designed to easily travel with you to your next deposition.

Most of the pages are devoted to providing ways to handle areas of

+  First impressions are imporiani. Starl your briel with a short introduc-
tion {no longer than 1-2 pages) that presents the key points of your argu-
ment in distilled form, Often, judges form their initial opinions after
reading the first couple of pages of a brief.

Organize vour arguments carefully. Present your arguments in a logical

contention that commonly arise in depositions, including:

order (hat the judge can follow. Ollen a motion o compel discovery will ° Spea,king Objections and Other COaChing
cover a large number of issues, For ecxample, a motion might address ten

different document requests inveolving scveral different claims of privi- . Instructing a Witl’leSS not to answer

lege or confidentiality. In some cases, it may be best to discuss each

document individually; in others, it may be best o discuss in the same
section ol the briel all documents involving a particular privilege, or all
documents referring to a particular subject, You must decide this on a

casc-by-case basis, . Resolving work-product disputes

Uve headings freely. 1leadings and sub-headings make it easy for the
judge o see at a plance how your briel s organized and W find relevant
partions of your brief as she considers her decision on each point,

L gnderfinine and dold ppe. If the bricf is lengthy, underlining or
bolding key passages in the text may help the judgs quickly sce the main requires no installation before use. It may be searched by key word,
points of your arpument. Be careful, however: some judgpes find exces-
sive underlining and holding o he irritating, This technique is most use-
ful when you know that the judge is extremely busy and will have lintle
time to review the motion papers.

. o _ g provided in Word in case you do not want to work with the CD’s
Limnil the number of citafions. Some attorneys believe that citing a larpe

number of cases and stalutes for each puint makes their arguments more
powerlul. Usually, that is nol the case. 17 a legal standard is clear (Tor da‘ta’ba’se‘
example, because it is set forth in a statute or it is well established in the

U Obtaining supervisory rulings

Included at no extra charge is an intuitive, full-text CD which

case name, topic, or form. The CD’s forms and chapters are also

case law), cite only the supporting statute and onc or two supporting $69 buys the bOOk and CD New editions are publlshed every
cases. If the standard is less clear because there is conflicting authority
or no authurity directly on point, cite vne or two of your best cases. Other year’ and may be returned if not to your liking. The update

service may be cancelled at any time.

Briefing tips. (800) 440-4780 or
12 concise suggestions for improving www.JamesPuinshing.com

the readability and persuasiveness of
your briefs.

About the Author

Joseph A.Ranney has a
wide-ranging litigation

practice that has included

(continued from previous page) 24, Objections to Attendance of commercial, insurance,

Unauthorized Persons: Legal 1 ini d
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Documents or Improper Changes books and numerous articles and has lectured

extensively on civil procedure, constitutional law, legal

history and other legal subjects.



82 Forms

Before the Deposition

Checklist for Deposition Subpoenas, Notice of
Deposition, Deposition Subpoena, Rule 30(b)(6)
Deposition Subpoena, Letter Confirming a Deposition,
Privilege Log, Protective Order

Checklist of Steps to Take in Preparation for Objecting to
a Subpoena or Moving to Quash, Motion to Modify a
Subpoena, Motion to Quash a Subpoena, Brief in Support,
Affidavit in Support, Declaration in Support, Order
Granting

Explaining the Nature of a Deposition, Checklist of
Common Objections and Responses

Grounds for Objecting

Checklist: When the Attorney-Client Privilege Does and
Does Not Apply, Letter Confirming Joint Defense
Agreement, Motion to Compel, Brief in Support, Order
Granting, Motion for a Protective Order, 2 Briefs in
Support, Letter Confirming Verbal Confidentiality
Agreement

Checklist for Privilege Against Self-Incrimination, Motion
to Compel Discovery, Brief in Support, Checklist: Do
Federal or State Rules of Evidence Apply Re Privileges in
Your Case, Checklist of Family Communication Privileges,
E-Mail Regarding Resolution of Dispute, Checklist for
Making Objections Based on Professional Privileges,
Stipulation and Order for Limited Disclosure of
Information, Checklist for Preparing to Assert Privacy
Objections, Motion for Protective Order, Checklist for Legal
Process Objections

Letter to Counsel as to Scope of Deposition Questioning,
Motion for Bifurcation of Discovery, Brief in Support, Order
Granting

Procedural Issues During the Deposition

Checklist for How to Handle a Telephone Hearing on an
Objection to a Deposition Question, Notes as to Dispute
Positions, Notice of Motion and Motion on Court
Supervision of Depositions

Checklist on Whether to Instruct the Witness Not to
Answer, Checklist on Steps to Be Taken Before Adjourning
a Deposition, Checklist of Steps to Be Taken in Adjourning
the Deposition and Moving for a Protective Order, Motion

for a Protective Order, 2 Briefs in Support, 2 Declarations in
Support, Order Denying

Checklist on How to Handle Speaking Objections and
Witness Coaching, Stipulated Order Prohibiting Coaching,
Checklist on Whether You Should Talk to a Witness During
a Deposition Break

Checklist on Rules for Deposition Conversations,
Checklist of Language for Putting Stipulations on the
Record, Letter Confirming Agreement that Each Side Will
Bear Its Own Experts' Deposition Costs, Letter Confirming
Central Depository for Original Transcripts and Exhibits,
Motion to Preclude Use of Unresponsive Answers to
Deposition Questions

Special Situations

Checklist for Laying the Groundwork for the Expert's
Deposition, Checklist Explaining the Objection Process to
an Expert Witness, Letter Confirming Agreement that
Draft Reports Will Not Be Discoverable, Letter Confirming
Agreement as to Payment of Expert Witnesses' Fees

Checklist on Objecting to Testimony of Witnesses You
Do Not Represent, Checklist on Preparing for a Videotape
Deposition

Checklist on Preparing to Monitor and Object to the
Primary Interpreter's Conduct, Checklist of Questions to
Ask Interpreters or EFL Witnesses About Their Pre-
Deposition Communications with Each Other, Checklist on
Preparing for Objections to the Translation Process,
Checklist of Issues to Be Addressed in Preparing a Protocol
for Use of Interpreters at Depositions, Order Governing
Use of Interpreters

Scheduling Order with Provisions for Attendance of
Non-Parties at Depositions, Checklist on What to Do When
an Unauthorized Person Appears at a Deposition, Letter
Notifying Opposing Counsel that a Non-Party Witness Will
Be Present at a Deposition, Motion to Preclude Non-Party
Witness from Attending Depositions

After the Deposition

2 Motions to Compel Deposition Testimony, Brief
Opposing Motion to Compel, Affidavit in Support of
Motion, Correction Sheet, Motion to Strike Changes, Brief
Opposing Motion to Strike Changes



Send me one copy of Joseph Ranney's Deposition Objections and its CD with an invoice for $69 plus $5.98 shipping. If not satisfied, I may return the book
and CD within 30 days. Send the new editions (published every other year) on the same 30-day review basis. | may cancel the new editions at any time.

FOUR EASY WAYS TO ORDER DO1

MaIL: James Publishing, Inc. / P.O. Box 25202 / Santa Ana, CA 92799-5202
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I understand that: (1) this softcover book is updated every other year with a replacement

softcover and CD for $69 plus $5.98 shipping, (2) | am entering a subscription for these

every other year new editions that will last until | cancel, (3) | may cancel my subscription

at any time, (4) | may return any new edition within 30 days of receipt for full credit, and
(5) new editions published within 3 months of my book purchase are free.

Copyright © 2010 James Publishing
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Vagueness, ambiguity, repetition, and

lack of foundation
Legal conclusions

Relevance
Details inside...
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