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§323.2
Sample: Motion for Order Permitting Discovery of Defendant’s Profits and Financial Condition

IN THE SUPERIOR COURT OF THE STATE OF ______________

COUNTY OF ______________

DOE,
No. 09876

Plaintiff,

v.

NOTICE OF MOTION FOR AWARD 


PERMITTING DISCOVERY OF 
ROE,

DEFENDANT’S PROFITS AND 


FINANCIAL CONDITION

Defendant.


DATE:_____________
___________________________/
TIME: _____________


DEPT: _____________


TRIAL SET:______________

TO DEFENDANT AND TO HIS/HER ATTORNEY OF RECORD:

YOU AND EACH OF YOU will please take notice that on ________________, 19____, at ______________ o’clock, or as soon thereafter as the matter may be heard in Department ______ of the above-entitled court located at __________________________, plaintiff will move this court for an order permitting pretrial discovery of defendant’s profits and financial condition as required by California Code of Civil Procedure §3295(c).

This motion is based upon this notice, the attached motion, memorandum of points and authorities in support thereof, the attached declarations and affidavits, the papers and pleadings on file herein, and on such other matters as may come before the court at the time of the hearing.

DATE: _________________


__________________________________

JOHN ESQUIRE

Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ______________

COUNTY OF ______________

DOE,
No. 09876

Plaintiff,

v.

MOTION FOR ORDER PERMITTING 


PRETRIAL DISCOVERY OF 
ROE,

DEFENDANT’S PROFITS AND 


FINANCIAL CONDITION [CCP §3295(c)]; 

Defendant.
MEMORANDUM OF POINTS AND 


AUTHORITIES; DECLARATION OF 
___________________________/
COUNSEL




DATE:_____________


TIME: _____________


DEPT: _____________


TRIAL SET:______________

By this motion, plaintiff moves this Honorable Court for its order permitting pretrial discovery regarding defendant’s profits and financial condition as provided in CCP §3295(c).

I

PROCEDURAL BACKGROUND

This case generally arises from [here set forth the general nature of the case, i.e., a claim for intentional injuries] that occurred on or about April 15, 1998. In plaintiff’s complaint, the plaintiff alleges that the injuries inflicted were intentional, and resulted from oppression, fraud, or malice as set forth in Code of Civil Procedure section 4294. The complaint thereby requests punitive damages.

As more particularly set forth in the declaration of counsel and attachments thereto, the discovery that has occurred in this case demonstrates that the wrongful acts were committed intentionally, such that the requisite oppression, fraud, or malice are present. Accordingly, plaintiff requests this court to enter its order under Code of Civil Procedure section 3295(c), permitting pretrial discovery regarding defendant’s profits and financial condition.

II

MEMORANDUM OF POINTS AND AUTHORITIES

[Here set forth the applicable code sections and/or local rules setting forth the statutory requisites for pretrial discovery, i.e., that upon a showing before the court that there is a substantial probability that the plaintiff will prevail on the punitive damage claim, the court should enter its order allowing pretrial discovery of the defendant’s finances.]

III

CONCLUSION

Based on the foregoing, plaintiff requests this court to enter its order allowing pretrial inquiry into defendant’s profits or financial condition such that the plaintiff may discover such financial information and otherwise prepare the same for presentation at trial as required by law.

DATE: _________________


__________________________________

JOHN ESQUIRE

Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ______________

COUNTY OF ______________

DOE,
No. 09876

Plaintiff,

v.

ROE,

DECLARATION OF JOHN ESQUIRE 


IN SUPPORT OF MOTION FOR 

Defendant.
ORDER PERMITTING PRETRIAL 


DISCOVERY [CCP §3295(c)]
___________________________/



DATE:_____________


TIME: _____________


DEPT: _____________


TRIAL SET:______________

I, John Esquire, declare as follows:

1. I am an attorney at law duly licensed to practice in all courts within the State of ______________ and before this honorable court. I am the attorney of record for plaintiff. I have first hand knowledge of all the facts set forth in this declaration and if called to testify could testify competently thereto.

2. This declaration is tendered in support of the attached Motion for Order Permitting Pretrial Discovery of Defendant’s Profits and Financial Condition.

3. This is an action for [here set forth the general subject matter of the action, including the claim for punitive damages, together with the substantive legal standard under which such damages are awarded for intentional wrongdoing, etc.].

4. Discovery in this case has demonstrated that plaintiff possesses a substantial likelihood of prevailing on the punitive damage claim. More specifically [here set forth specific evidentiary basis for reasonable probability conclusion, i.e., the defendant’s deposition responses, responses to requests for admission, document production request, etc. Separately identify each item of discovery supporting the claim that plaintiff has a reasonable probability of success on the merits, and attach such discovery as serial exhibits to this declaration.]

I declare under penalty of perjury under the laws of the State of _______________ that the foregoing facts are true and correct and that this declaration was executed at _____________ [state] on ___________, 19____.

DATE: _________________


__________________________________

JOHN ESQUIRE

Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ______________

COUNTY OF ______________

DOE,
No. 09876

Plaintiff,

v.
ORDER GRANTING MOTION TO 

PERMIT PRETRIAL DISCOVERY OF 
ROE,
FINANCIAL CONDITIONS

DEFENDANT’S PROFITS AND 
                          Defendant.
[CCP §3295(c)]

___________________________/
DATE:_____________

TIME: _____________

DEPT: _____________

TRIAL SET:______________

The motion of plaintiff _______________ for an order authorizing discovery into defendant’s financial condition or profits came on regularly for hearing at ___________ a.m. on _____________, 19___ in Department _________ of the above-entitled court, the Honorable _____________________ presiding.

Upon consideration of the papers and pleadings filed herein, and upon further consideration of the oral argument of counsel at time of the hearing, and sufficient evidence having been made to the satisfaction of the court, and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1. That plaintiff _________________ may conduct discovery into the financial condition/profits of defendant by virtue of defendant’s conduct as alleged in the complaint. Such discovery may be conducted pursuant to the methods set forth in the Code of Civil Procedure and subject to the limitations and requirements as set forth therein.

DATE: _________________


__________________________________

JUDGE OF THE SUPERIOR COURT
