Form 9-4.1: Chemical Test Refusal


SUPERIOR COURT OF THE STATE OF CALIFORNIA�FOR THE COUNTY OF ______________





�
The People of the�State of California,


Plaintiff


vs.


[Defendant],


Defendant


Case No.: _______________





Motion to Exclude Evidence of Alleged “Refusal”: 


1.	Cannot Punish a Citizen Because He/She Did Not Consent to a Search Of Her Body for BAC (Fourth Amendment);


2.	The Citizen Has a Right To Be Free from Comment For Assertion of a Constitutional Right.


�



I.�INTRODUCTION


The defendant is charged with driving under the influence and a “willful refusal” to take a chemical test. It is unconstitutional to punish a person for the passive assertion of a Constitutional right, i.e., not consenting to the police request to search the person’s body for blood alcohol content.


Pursuant to implied consent to search per V.C. §23612, the police have the right to search a person’s body for evidence of blood alcohol content after a lawful arrest for DUI and could even lawfully forcibly extract a blood test from an arrestee without consent (assuming probable cause and done in a reasonable manner) because there is an exigent circumstance (dissipation of blood alcohol) which dispenses with the warrant requirement. Although it does not violate the law for the police to seize blood for analysis when there is a lawful arrest, that does not mean that the state can punish a citizen that does not consent or agree to the requested search and seizure.


A person who passively insists upon a warrant and does not consent to the police request to search the person cannot be subjected to criminal penalties. Also, a citizen has a privilege to be free from comment upon the assertion of a constitutional right.


II.�THE UNCONTROVERTED LEGAL PRINCIPLES TO BE APPLIED


The Fourth Amendment to the United States Constitution states that “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.” This is the cornerstone of any inquiry regarding governmental conduct involving securing evidence from the accused. To determine this matter, certain immutable principles apply.





1.	“For the Fourth Amendment protects people, not places. What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection. But what he seeks to preserve as private, even in an area accessible to the public, may be Constitutionally protected.” (Katz v. United States (1967) 389 U.S. 347, 351- 352; Mincey v. Arizona (1978) 437 U.S. 385, 390.


2.	“ . . . searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendment—subject only to a few specifically established and well-delineated exceptions.” (Katz v. United States 389 U.S. 347, 357 fns. omitted (1967).)


3.	“To pass constitutional muster under the Fourth Amendment a search must be reasonable. Generally, a search must also be supported by probable cause, and must be backed up by a warrant, or the circumstances must fit an exception to the warrant requirement.” (Nelson v. City of Irvine 143 F.3d 1196, 1200 (9th Cir. 1998) [internal citations omitted].)


4.	“In considering [warrant requirement exceptions], we must not lose sight of the Fourth Amendment’s fundamental guarantee as stated by Mr. Justice Bradley’s admonition in his opinion for the Court almost a century ago in Boyd v. United States, 116 U.S. 616, 635, 6 S.Ct. 524, 535, 29 L.Ed. 746:


It may be that it is the obnoxious thing in its mildest and least repulsive form; but illegitimate and unconstitutional practices get their first footing in that way, namely, by silent approaches and slight deviations from legal modes of procedure. This can only be obviated by adhering to the rule that Constitutional provisions for the security of person and property should be liberally construed. A close and literal construction deprives them of half their efficacy, and leads to gradual depreciation of the right, as if it consisted more in sound than in substance. It is the duty of courts to be watchful for the Constitutional rights of the citizen, and against any stealthy encroachments thereon.


	(Coolidge v. New Hampshire 403 U.S. 443, 453-454 (1971) reh. den’d [footnote omitted, emphasis added].)


5.	“It is not disputed that the administration of a breath test is a search within the meaning of the Fourth Amendment and therefore subject to the requirements of that amendment.” (Emphasis added.) (Burnett v. Municipality of Anchorage 806 F.2d 1447, 1449 (9th Cir. 1986). [Citation omitted.].)


III.�A SEARCH OF THE PERSON AND SEIZURE OF BLOOD �INVOLVES FOURTH AMENDMENT PROTECTIONS. 


The intrusion by the government into the body—whether by extraction of blood or otherwise —implicates Fourth Amendment protections even more than does intrusion into one’s home. Actual “consent” need not be obtained for a search which, due to exigent circumstances, is legally justified, i.e. when a person is under arrest and there is probable cause to believe there is evidence of a crime, the police can seize the evidence to stop its destruction. A search warrant is not required if the defendant is under arrest and withdrawal of the blood is done in a medically approved manner. See Schmerber v. California (1966) 384 U.S. 757; People v. Superior Court (Hawkins) (1972) 6 Cal. 3d 757; Schneckloth v. Bustamonte (1973) 412 U.S. 218. While the police have the right to withdraw blood in a reasonable manner, it does not follow that the citizen’s refusal to consent to the search and seizure can be made a crime involving mandatory jail time (willful refusal).


While there is no constitutional right to refuse to take a chemical test, it does not follow that a defendant may be criminally “penalized” when he insists upon the unnecessary warrant and/or by not agreeing to the requested chemical test of his blood. 


Can the refusal to consent to a warrantless yet otherwise legally justified search and seizure ever be a crime? No, mere refusal to consent to a warrantless search cannot be a crime. The fact that the search and seizure is justified by some exigent circumstance does not permit criminal punishment for not consenting to the search. The Fourth Amendment protects a person’s ultimate authority to passively withhold consent to a government intrusion. 


In People v. Wetzel (1974) 11 Cal.3d 104, 113 Cal.Rptr. 32, the California Supreme Court said that when a citizen does nothing more than merely deny consent to an officer who is seeking permission to conduct a search without a warrant, it is settled that his denial of consent cannot be the basis for any criminal punishment or penalty, such as for resisting an officer in the performance of his duties in violation of Penal Code Section 148. This despite the fact that by refusing consent he is in fact resisting the officer in the performance of his duties. The essence of the Wetzel case is that legal justification for the search without a warrant does not make resistance to the search, in the form of mere refusal to consent, an act which may be either made a crime, or may be found to be a crime under some existing statute.


The court stated its holding in Wetzel, id., at 110 as follows:


It is immaterial in the view we take of the case that defendant’s insistence on a warrant was not well founded. She had the right to withhold consent to enter and, as long as entry was not sought on any other ground than with her consent, she committed no impropriety and certainly not a violation of §148. 


(See District of Columbia v. Little (1950) 339 U.S. 1, 5-6, 94 L.Ed. 599, 602-603, 70 S.Ct. 468; Miller v. United States (5th Cir. 1956) 230 F.2d 486, 487-488. (Emphasis added.)


While it is permissible to suspend a driver’s license (a civil sanction) when an implied agreement to consent to a test has not been fulfilled, the right to passively refuse to consent to a warrantless search and seizure cannot be made criminal.


Another example that a refusal cannot be made criminal is if an individual refuses to consent to a warrantless entry of his residence. While that refusal may be open to various interpretations and is not encouraged, the assertion of the right itself cannot be a crime nor can it be evidence of a crime. (Camara v. Municipal Court (1967) 387 U.S. 523, 528-529; District of Columbia v. Little (1950) 339.) By analogy, refusal to consent to a search of one’s body may subject the driver to a civil penalty such as loss of his driver’s license, but the assertion of one’s Constitutional right to refuse to consent to a search cannot be evidence of a crime or made criminal.


IV.�THERE IS A PRIVILEGE TO BE FREE FROM COMMENT �UPON ASSERTION OF A CONSTITUTIONAL RIGHT.


Admission into evidence of an alleged consciousness of guilt statement of refusal to agree to a requested search violates the privilege to be free from comment upon the assertion of a constitutional right. See Jenkins v. Anderson (1980) 447 U.S. 231.


In People v. Keener (1983) 148 Cal.App.3d 73 (Keener), officers testified “how they tried to coax Keener out of the apartment” and how he responded. (Id. at p. 78.) “Evidence of the siege was offered to show a consciousness of guilt; i.e., if defendant was not guilty he would have immediately surrendered.” (Ibid.) Keener held that admission of evidence of the defendant’s refusal to consent to a warrantless entry of his residence violated the privilege to be free from comment upon the assertion of a constitutional right. (Ibid.)


Keener derived the privilege primarily from two opinions of the United States Supreme Court: Griffin, California (1965) 380 U.S. 609; (Griffin) and Doyle v. Ohio (1976) 426 U.S. 610, 619 (Doyle). Griffin, supra, precluded the prosecution from commenting on the silence of an accused who asserts his right to remain silent during the trial. (Id at p. 614.) Doyle held that the due process clause of the Fourteenth Amendment forbids prosecutors from using a defendant’s post-arrest, post-Miranda’ silence for impeachment purposes.


Keener explained that “Presenting evidence of an individual’s exercise of a right to refuse to consent to entry in order to demonstrate a consciousness of guilt serves to punish the exercise of the right to insist upon a warrant. It is of no consequence that police had a right to enter without a warrant here, nor does it matter that defendant spoke to the police during the siege. ‘The right to refuse [entry] protects both the innocent and the guilty, and to use its exercise against a defendant would be, as the court said in Griffin, a penalty imposed by courts for exercising a constitutional right’ (United States v. Prescott [(9th Cir. 1978)] 581 F.2d 1343, 1352.)” (Keener, supra, 148 Cal.App.3d 73, 79.)


Conclusions similar to Keener have been reached in many other jurisdictions that have addressed similar issues. (Eg., State v. Palenkas (Ariz. Ct. App. 1996) 933 P.2d 1269, amended by I CA-CR 95-0752, 1996 Ariz. App. LEXIS 267 (Dec. 19, 1996) [prosecutor’s use of defendant’s contacting his attorney and his invocation of his right to refuse a warrantless search as evidence of his guilt denied due process and required a new trial]; United States v. Thame (3d Cir. 1988) 846 F.2d 200, 206 [error for the prosecutor to argue that defendant’s refusal to consent to search of his bag constituted evidence of his guilt]; United States v. Tare (9th Cir. 1976) 540 F.2d 961 [prosecutor’s comments on defendants’ refusal to consent to a search of their trucks was “misconduct”]; United States v. Rapanos (E.D. Mich. 1995) 895 F.Supp. 165, 168, reversed on other grounds, 115 F.3d 367 (6th Cir. 1997) [error to insinuate that defendant’s refusal to consent to warrantless entry onto his land was evidence of concealment of a crime]; Padgett v. State (Alaska 1979) 590 P.2d 432, 434, [right to refuse to consent to warrantless search of car would be effectively destroyed if, when exercised, it could be used as evidence of guilt].)


The defendant’s words and mental processes (e.g., “I refuse to consent to your search” or “Hell no, I’m not taking a test,” etc.) involve his Fourth Amendment Right, which would improperly be used for the purpose of demonstrating his consciousness of guilt. Keener, supra, 148 Cal.App.3d 73 at 78. Such evidence of alleged refusal to agree to the search would punish the defendant for asserting his Fourth Amendment right to not be compelled to consent to a police request to search.


V.�THE UNITED STATES SUPREME COURT HAS RECENTLY �CONFIRMED A “NON-CONSENTUAL SEARCH IS UNCONSTITUTIONAL �IF NOT AUTHORIZED BY A VALID WARRANT”


In Ferguson v. Charleston, 121 S.Ct. 1281, 532 U.S. 67, 532 U.S. 67, 149 L.Ed.2d 205, 149 L.Ed.2d 205 (2001), the court reviewed whether a state hospital’s performance of a diagnostic test to obtain evidence of a patient’s criminal conduct for law enforcement purposes constituted an unreasonable search if the patient did not knowingly and voluntarily consent to the procedure. In Ferguson, patients provided urine tests to a state hospital which used drug screens on the samples under the procedures implemented by the hospital and the police. Arguably, the patient was on notice that the hospital would be using the urine test to determine drug use and would thereafter submit positive results to the police for prosecution. 


The court stated that while the ultimate goal of the program was laudable, the “immediate objective of the searches was to generate evidence for law enforcement purposes in order to reach that goal.” (Ferguson v. Charleston, id.) The court held that Fourth Amendment’s general prohibition against non-consentual, warrantless searches” applied (Ferguson, id.). The Fourth Amendment is alive and well. Searches without warrants are inadmissible.


VI.�THE POLICE CAN LAWFULLY TAKE BLOOD WITHOUT THE DEFENDANT’S CONSENT


People v. Ryan (1981) Cal.App.3d 168, 171 Cal.Rptr. 854, stands for the proposition that a blood alcohol test can be withdrawn non-consentually and said test is admissible. To the same force and effect is People v. Fite (1968) 267 Cal.App.2d 685, 690-691, 73 Cal.Rptr. 666. Therefore, if the police really wanted a test for blood alcohol, they could have legally withdrawn a blood sample. However, the state cannot put someone in jail for refusing to agree to the warrantless search.


VII.�THE ADMISSION OF EVIDENCE RE CHEMICAL TESTING WOULD VIOLATE THE FOURTH, FIFTH, AND SIXTH AMENDMENTS


The admission into evidence of the offering of a chemical test for BAC and the Defendant’s response thereto, by necessity, would call for an explanation by the Defendant, thereby denying the Defendant his right not to be compelled in a criminal case to be a witness against himself as guaranteed by the Fifth Amendment of the United States Constitution. See Miranda v. Arizona (1966) 384 U.S. 436, 460 11... “the privilege [against self-incrimination] is fulfilled only when the person is guaranteed the right to remain silent unless she chooses to speak in the unfettered exercise of his/her own will.”


Further, the prosecution’s use of the Defendant’s statement (“I won’t take a test” or “I don’t want to waive my Fourth Amendment rights”) is analogous to commenting on the Defendant’s exercising his right to remain silent in the face of interrogation, which is prohibited by Miranda, id., at 468. Similar to the Fifth Amendment’s protection from being required to give incriminating testimony which prevents a prosecutor from commenting upon the post-arrest silence of a defendant, the Fifth Amendment carries an implicit assurance that its exercise will carry no penalty. Doyle v. Ohio (1976) 426 U.S. 610, 619; United States v. Newman (1991) 943 F.2d 1155, 1157.


The decision by the Defendant not to agree to submit to a chemical test is not a voluntary, knowing, and intelligent waiver of his Constitutional rights (4th, 5th, and 6th Amendments) which require the citizen to have knowledge that he is refusing and the consequences thereof, i.e. evidence of consciousness of guilt at trial. This information was not provided to the Defendant. Absent a showing that Defendant’s statement was a knowing and intelligent waiver of 4th, 5th, and 6th Amendment rights, the statement must be suppressed. See People v. Bradford (1997) 14 Cal.4th 1005, (where Defendant did not knowingly and intelligently waive her right to counsel, her statements must be suppressed despite the fact that the statements were made voluntarily). The Defendant’s waiver cannot be said to have been made knowingly and intelligently where, as in this case, the officer failed to inform the Defendant that the statement would show a consciousness of guilt at trial.


The Defendant never waived his “Miranda” rights prior to the questioning by the police officer about whether he would submit to the chemical test. The question, of course, required a verbal response by the defendant and involved mental processes. Accordingly, the Defendant’s statement to the officer was coerced in violation of the Defendant’s Fifth Amendment rights and must be suppressed.


 	The statement is also of little probative value and substantially outweighed by those factors as enunciated in §352 of the California Evidence Code.


VIII.�CONCLUSION


Although a warrantless search and seizure of blood or breath for BAC may be legal, it does not follow that a passive refusal to consent to such a warrantless search may be punished as a crime under the Constitution. The allegation of “wilful” refusal should be stricken from the complaint and all evidence of same suppressed.


Dated:		Respectfully submitted,


		


	Attorney for Defendant


