Form 4-26:
IDGT: Grantor Trust Provision

Comment:

This form provides four special provisions. The law requires one of the four.

Item #3, allowing the power to borrow without interest or security, could be a clause to insert into an insurance type trust. An IDGT can, in the correct circumstances, be an excellent insurance trust and in doing so alleviate any Crummey power concerns re funding.

Item #4 specifies that the powers are exercisable solely in a nonfiduciary capacity. Note that Protectors are usually not fiduciaries.

While I am alive, I intend that this trust be a grantor trust for federal income tax purposes. A grantor trust means the income of my trust will be taxed to me under IRC §§672 – 677. To carry out this intent, the following provisions shall apply in the administration of my trust.

1.
Power of substitution: During my lifetime, the Trust Protector has the right to direct that the Trustee transfer trust property to me in exchange for property of equivalent value.

2.
Power to add charities as beneficiaries: During my lifetime, the Trust Protector shall have the power to add charitable organizations described in IRC §170 as an additional beneficiary of the net income of the trust. My Trustee may, but is not required to, distribute the net income to the additional charitable beneficiary, in such amounts and proportions as my Trustee may determine.

3. 
Power to enable grantor to borrow: During my lifetime, the Trust Protector shall have the power to grant me the power to borrow income or principal of my trust without adequate interest and/or without adequate security.


The power to borrow shall be granted me by the Trust Protector in writing which will also specify the terms under and the amount that I may borrow.

4. 
Powers granted herein are exercisable solely in a nonfiduciary capacity without approval of any person acting in a fiduciary capacity. No claim for breach of fiduciary duty may be imposed upon my Trust Protector, my Trustee or any other person as a result of the exercise or nonexercise of the powers granted herein.

The powers described in this Section shall not be exercisable to the extent that their exercise would reasonably be expected to cause the assets of the trust or any portion thereof to be included in my gross estate for federal estate tax purposes or subject to my creditors for asset protection purposes.

