Form 4-11:
Shifting Trust: Terminates Interest and Creates a Discretionary Interest

Comment:

This sample clause quoted here is from Domo v. McCarthy, 612 N.E.2d 706, 709 (Ohio 1993). Some extra drafting work is needed to fit the case language to the client situation.

For example, the clause could start with the following:

Each beneficiary’s portion of the Trust shall be delivered to him free of trust:

•
One Third (1/3) when the beneficiary turns __;

•
Fifty Percent (50%) of the balance when he turns __ and the balance when he turns __, 

unless the beneficiary is [being sued, in a bankruptcy proceeding, etc.], in which case [add a version of the Domo language].

“If [any of the above conditions apply], any part or all of such interest, but for this provision, would vest in or be enjoyed by any other individual or entity, other than by disclaimer, such interest shall terminate. Thereafter, the Trustees may, in their discretion, pay to or expend for such person, any dependent of his or any other lineal descendant of mine, such amounts of the income or principal comprising such interest as the Trustees in their discretion deem proper. Upon the death of such person, all such income or principal, if any, then held by the Trustees shall be treated as provided in this agreement for disposition upon his death.”

